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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    St ought on Tr ai l er s,  I nc.  

( " St ought on" )  seeks r evi ew of  a publ i shed deci s i on of  t he cour t  

of  appeal s1 af f i r mi ng a deci s i on of  t he Labor  and I ndust r y Revi ew 

Commi ssi on ( " LI RC" ) ,  whi ch concl uded t hat  St ought on r ef used t o 

r easonabl y accommodat e Dougl as Scot t  Geen' s ( " Geen" )  di sabi l i t y ,  

mi gr ai ne headaches,  wi t hi n t he meani ng of  

Wi s.  St at .  § 111. 34( 1) ( b)  ( 2005- 06) , 2 and t er mi nat ed Geen because 

                                                 
1 St ought on Tr ai l er s,  I nc.  v.  LI RC,  2006 WI  App 157,  295 

Wi s.  2d 750,  721 N. W. 2d 102.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-
06 ver si on unl ess ot her wi se i ndi cat ed.  
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of  hi s di sabi l i t y  wi t hi n t he meani ng of  Wi s.  St at .  §§ 111. 322 

and 111. 34.   

¶2 Thi s case i nvol ves i nt er pr et at i on of  t he Wi sconsi n 

Fai r  Empl oyment  Act  ( " WFEA" )  and r evi ew of  an agency 

det er mi nat i on.   Thus,  our  aut hor i t y i n t hi s case i s gover ned by:   

( 1)  t he wi l l  of  t he l egi s l at ur e as expr essed i n t he l anguage of  

t he WFEA,  and ( 2)  t he appr opr i at e l evel  of  def er ence accor ded t o 

a det er mi nat i on of  t he agency char ged by t he l egi s l at ur e wi t h 

admi ni st r at i ng t he WFEA.    

¶3 St ought on t er mi nat ed Geen' s empl oyment  af t er  i t  

det er mi ned t hat  he accumul at ed 6. 5 absences or  " occur r ences"  

under  St ought on' s no- f aul t  at t endance pol i cy,  exceedi ng t he 

pol i cy ' s l i mi t  of  s i x " occur r ences"  i n a pr escr i bed t i me per i od.   

Two of  t hese " occur r ences"  wer e caused by Geen' s mi gr ai ne 

headaches,  whi l e t he r emai ni ng " occur r ences"  wer e unr el at ed t o 

Geen' s di sabi l i t y .    

¶4 LI RC concl uded t hat  St ought on t er mi nat ed Geen because 

of  hi s di sabi l i t y  wi t hi n t he meani ng of  t he WFEA,  hol di ng t hat  

t he t wo " occur r ences"  caused by Geen' s di sabi l i t y  wer e 

suf f i c i ent  t o concl ude t hat  t he t er mi nat i on was because of  

di sabi l i t y .   LI RC f ur t her  concl uded t hat  St ought on di d not  

r easonabl y accommodat e Geen,  i n t hat  i t  f ai l ed t o gi ve hi m 

suf f i c i ent  t i me t o submi t  document at i on t o avoi d bei ng assessed 

an " occur r ence"  under  i t s at t endance pol i cy,  and i t  f ai l ed t o 

exer ci se " c l emency and f or bear ance"  when i t  r ef used t o 

t empor ar i l y  t ol er at e t he absences t hat  wer e caused by hi s 

di sabi l i t y  t o al l ow medi cal  i nt er vent i on t o t ake i t s cour se and 
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pot ent i al l y  r esol ve t he pr obl em of  Geen' s absences.   The ci r cui t  

cour t  and cour t  of  appeal s af f i r med LI RC on bot h i ssues.  

¶5 We concl ude a mor e r easonabl e basi s f or  LI RC' s 

deci s i on exi st s t han t he one adopt ed by LI RC.   To wi t ,  we not e 

t hat  St ought on di d not  f ol l ow i t s own no- f aul t  at t endance pol i cy 

i n t er mi nat i ng Geen when i t  f ai l ed t o pr ovi de hi m wi t h 15 days 

as al l owed under  t he pol i cy t o submi t  document at i on t o avoi d 

bei ng assessed an " occur r ence. "   Because St ought on di d not  

f ol l ow i t s own no- f aul t  at t endance pol i cy,  i t  may not  c l ai m 

what ever  pr ot ect i on t hat  pol i cy  may pr ovi de i n i t s t er mi nat i on 

of  Geen.   Thus,  LI RC' s concl usi on t hat  Geen was t er mi nat ed 

because of  hi s di sabi l i t y  i s  mor e r easonabl y based on t he uni que 

ci r cumst ances sur r oundi ng t hat  t er mi nat i on.   Based on t hese 

ci r cumst ances,  we concl ude t hat  LI RC' s det er mi nat i on t hat  

St ought on t er mi nat ed Geen because of  hi s di sabi l i t y  was 

r easonabl e.   We t her ef or e do not  addr ess t he i ssue of  whet her  a 

t er mi nat i on f or  exceedi ng t he maxi mum number  of  absences 

per mi t t ed under  a no- f aul t  at t endance pol i cy  i s because of  

di sabi l i t y  under  t he WFEA when some of  t he absences wer e caused 

by di sabi l i t y  and ot her s wer e not . 3 

                                                 
3 The di ssent  chi des t hi s cour t  f or  " abdi cat [ i ng]  i t s  r ol e 

as t he st at e' s ul t i mat e pol i cy maki ng cour t , "  and l at er  f or  
" addi ng i nsul t  t o i nj ur y"  by deci di ng t hi s case on t he gr ounds 
t hat  ar e pr esent ed by t he f act s.  Di ssent ,  ¶¶76,  78.   I n essence,  
t he di ssent  f aul t s t hi s cour t  f or  exer ci s i ng j udi c i al  r est r ai nt .  
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¶6 We f ur t her  concl ude t hat  LI RC r easonabl y i nt er pr et ed 

and appl i ed t he WFEA i n det er mi ni ng t hat  St ought on f ai l ed t o 

r easonabl y accommodat e Geen.   Addi t i onal l y,  we concl ude t hat  i t s  

or der ed r emedy was r easonabl e.   Accor di ngl y,  we af f i r m.  

I  

¶7 The f act s r el evant  t o t he i ssues pr esent ed on r evi ew 

ar e t aken f r om LI RC' s deci s i on of  Sept ember  12,  2003,  and ar e 

undi sput ed.   St ought on,  a manuf act ur er  of  semi - t r ai l er s,  has a 

no- f aul t  at t endance pol i cy f or  i t s  empl oyees.   The pol i cy 

i ncl udes a poi nt - based syst em under  whi ch empl oyees ar e assi gned 

" occur r ences"  f or  t ar di ness and absences,  subj ect  t o l i mi t ed 

except i ons,  i ncl udi ng " [ a] bsences meet i ng St at e and Feder al  

Fami l y and Medi cal  Leave [ FMLA]  l aws. "   An empl oyee i s 

t er mi nat ed under  t he pol i cy i f  he or  she accumul at es s i x 

" occur r ences. "    

¶8 Under  St ought on' s no- f aul t  at t endance pol i cy,  an 

empl oyee who i s absent  f r om wor k due t o a medi cal  condi t i on i s  

pr ovi ded a st andar d l et t er  wi t h a Fami l y and Medi cal  Leave Act  

( " FMLA" )  f or m t o compl et e and r et ur n t o t he human r esour ces 

                                                                                                                                                             
I n gener al ,  t hi s cour t  deci des cases on t he nar r owest  

gr ounds pr esent ed.   See Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  
2d 560,  566 n. 2,  575 N. W. 2d 671 ( 1998) .   We do not  r each out  t o 
deci de i ssues not  pr esent ed by t he f act s j ust  because we can.   
We set t l e di sput es.   Her e,  t he f act s pr esent  a nar r ower  gr ound 
f or  deci s i on t han t he br oad gr ound upon whi ch t he di ssent  so 
eager l y wi shes us t o base our  deci s i on.   

We f ai l  t o see how t hi s wel l  accept ed appr oach " add[ s]  
i nsul t  t o i nj ur y. "   Di ssent ,  ¶78.   I nsul t  t o whom?  I nj ur y t o 
whom?  We have mer el y r esol ved t hi s di sput e bet ween Geen and 
St ought on.    
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depar t ment .   I f  t he empl oyee r et ur ns t he compl et ed f or m,  he or  

she wi l l  not  be assessed an " occur r ence. "   However ,  i f  t he 

empl oyee does not  r et ur n t he cer t i f i cat i on f or m wi t hi n 15 days 

( but  does submi t  ot her  pr oof  t hat  t hei r  absence was f or  a 

medi cal  condi t i on) ,  t he empl oyee i s assessed one " occur r ence, "  

r egar dl ess of  t he dur at i on of  t he l eave.   I n t hi s case,  Geen 

submi t t ed a medi cal  excuse f or  a mi d- December  1996 t o ear l y 

Januar y 1997 ext ended absence but  not  t he FMLA f or m and t hus was 

assessed one " occur r ence. "    

¶9 Geen wor ked f or  St ought on f or  appr oxi mat el y ei ght  

year s,  unt i l  Januar y 31,  1997,  when he was f i r ed f or  exceedi ng 

t he number  of  " occur r ences"  al l owed under  t he at t endance pol i cy.  

¶10 As of  December  11,  1996,  Geen had accumul at ed 4. 5 

" occur r ences"  under  t he pol i cy,  none of  whi ch wer e due t o 

di sabi l i t y .   Fr om December  12,  1996,  t hr ough Januar y 7,  1997,  

Geen was absent  f r om wor k because of  sever e headaches.   Geen 

sought  medi cal  at t ent i on at  l east  t hr ee t i mes dur i ng t hi s per i od 

and was di agnosed as suf f er i ng f r om mi gr ai ne headaches and 

depr essi on.   Geen was pr escr i bed t he dr ug Paxi l  f or  hi s  

depr essi on and Mi dr i n f or  hi s mi gr ai nes.   Thi s l eave of  absence 

const i t ut ed Geen' s f i r st  di sabi l i t y- r el at ed " occur r ence"  under  

t he at t endance pol i cy,  br i ngi ng hi s t ot al  t o 5. 5 " occur r ences. "    

¶11 Geen r et ur ned t o wor k on Januar y 8,  1997.   On Fr i day,  

Januar y 24,  1997,  Geen cal l ed i n bef or e hi s shi f t  and sai d t hat  

he coul d not  wor k because he had a mi gr ai ne.   Geen cal l ed i n 

s i ck agai n wi t h mi gr ai nes on t he f ol l owi ng Monday and Tuesday 

mor ni ngs,  Januar y 27 and 28.   When Geen r et ur ned t o wor k on 
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Januar y 29,  1997,  St ought on' s human r esour ce admi ni st r at or ,  

Tammy Dr oessl er  ( " Dr oessl er " ) ,  pr ovi ded Geen wi t h a copy of  a 

st andar d l et t er  not i ng t hat  Geen had been absent  f r om wor k s i nce 

t he pr evi ous Fr i day.   The l et t er  expl ai ned t he need t o submi t  a 

compl et ed FMLA f or m wi t hi n 15 days of  t he dat e of  t he l et t er  i f  

Geen was t o avoi d havi ng t he absence count ed as an " occur r ence"  

under  St ought on' s no- f aul t  at t endance pol i cy. 4  Dr oessl er  al so 

r emi nded Geen or al l y t hat  he woul d need t o submi t  t he FMLA f or m 

t o avoi d bei ng assessed an " occur r ence. "   

¶12 On Januar y 30,  1997,  Geen was exami ned by hi s 

physi c i an,  Dr .  M. A.  Hansen,  who concl uded t hat  Geen showed 

" t ext book exampl es of  mi gr ai ne headaches,  whi ch has i ncr eased i n 

f r equency and i nt ensi t y s i nce begi nni ng a pr escr i pt i on of  

Paxi l . "   Dr .  Hansen t ook Geen of f  Paxi l  and agai n pr escr i bed 

Mi dr i n f or  hi s headaches.   Dr .  Hansen schedul ed a f ol l ow- up exam 

f or  Geen i n one week.   Dr .  Hansen pr ovi ded Geen wi t h a not e 

st at i ng t hat  he was bei ng eval uat ed f or  mi gr ai nes.   Lat er  t hat  

day,  Geen gave t he not e t o Dr oessl er ,  who t ol d Geen t hat  he 

needed t o br i ng i n a doct or ' s not e st at i ng he coul d r et ur n t o 

wor k wi t hout  r est r i ct i ons.    

¶13 The next  day,  Januar y 31,  1997,  Geen gave Dr oess l er  a 

second not e f r om Dr .  Hansen i ndi cat i ng he had been unabl e t o 

wor k on Januar y 27 and 28 because of  mi gr ai nes but  was now 

                                                 
4 Fi f t een days i s t he mi ni mum t i me t he FMLA r equi r es 

empl oyer s t o gi ve empl oyees t o submi t  medi cal  cer t i f i cat i on.   
See 29 C. F. R.  § 825. 305( b) .   St ought on i ncor por at ed t hi s 
r equi r ement  of  t he FMLA i n i t s no- f aul t  at t endance pol i cy.   The 
FMLA i t sel f  i s  not  at  i ssue i n t hi s case.   See i nf r a,  ¶58 n. 12.    
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c l ear ed t o wor k wi t hout  r est r i ct i ons.   The not e di d not  addr ess 

Geen’ s absence on Januar y 24.   Af t er  r evi ewi ng t he not e,  

Dr oessl er  i nf or med Geen he was bei ng di schar ged because t he 

doct or ' s not e di d not  excuse hi m f or  Januar y 24,  causi ng hi m t o 

accr ue an " occur r ence"  f or  t hat  dat e,  whi ch br ought  hi s t ot al  

number  of  " occur r ences"  t o 6. 5.   Geen was gi ven t wo days f r om 

t he dat e he r ecei ved t he st andar d l et t er  ( Januar y 29)  t o t he 

dat e of  hi s t er mi nat i on ( Januar y 31)  and not  15 days as pr ovi ded 

under  St ought on' s no- f aul t  t er mi nat i on pol i cy t o submi t  t he FMLA 

f or m t o avoi d bei ng assessed an " occur r ence. "  

¶14 Geen i ndi cat ed t hat  hi s doct or  needed mor e t i me t o 

eval uat e hi m,  and t hat  hi s doct or  woul d be unavai l abl e t o 

pr ovi de addi t i onal  medi cal  document at i on f or  at  l east  a week.   

Dr oessl er  t ol d Geen t hat  he had t hr ee wor ki ng days f r om Fr i day,  

Januar y 31 t o wr i t e a l et t er  t o t he company' s At t endance Revi ew 

Boar d ( " Boar d" )  i n or der  t o t r y  t o r ever se t he assessment  of  t he 
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" occur r ence. "   She sai d t hat  he coul d submi t  addi t i onal  medi cal  

document at i on t o t he Boar d. 5    

¶15 By l et t er  dat ed Febr uar y 4,  1997,  Geen t i mel y  appeal ed 

hi s t er mi nat i on t o t he Boar d.   Geen i ndi cat ed hi s doct or  was 

cur r ent l y eval uat i ng hi s headaches and had i ndi cat ed t hat  he 

woul d per f or m addi t i onal  t est s and change Geen' s  medi cat i on i f  

t he headaches per si st ed.   Geen di d not  submi t  any addi t i onal  

medi cal  document at i on wi t h hi s l et t er .   On Febr uar y 21,  1997,  

t he Boar d r ej ect ed Geen' s appeal .   

¶16 On Febr uar y 24,  1997,  Geen f i l ed a di sabi l i t y  

di scr i mi nat i on compl ai nt  wi t h t he Equal  Ri ght s Di v i s i on of  t he 

Depar t ment  of  Wor kf or ce Devel opment  ( " DWD" )  al l egi ng St ought on 

                                                 
5 The hear i ng exami ner ' s deci s i on i n t hi s case cont ai ns 

addi t i onal  f i ndi ngs of  f act  t hat  ar e not  i ncl uded i n LI RC' s 
deci s i on but  ar e not  i nconsi st ent  wi t h LI RC' s deci s i on.   See 
Geen v.  St ought on Tr ai l er s,  ERD No.  199700618 ( ERD,  Sept ember  
29,  1999) .   These i ncl uded t hat  Dr oessl er  knew of  t wo ways t hat  
Geen coul d have avoi ded t he assessment  of  an " occur r ence"  and 
kept  hi s j ob.   I d. ,  p.  4.   Fi r st ,  Geen coul d have demonst r at ed 
t hat  hi s Januar y 24,  27 and 28 absences qual i f i ed f or  f ami l y and 
medi cal  l eave by submi t t i ng a compl et ed FMLA f or m,  t he opt i on 
di scussed at  l engt h i n LI RC' s deci s i on and i n t hi s opi ni on.   I d.   
Second,  St ought on coul d have compar ed t he r easons f or  Geen' s 
pr evi ous medi cal  l eave of  absence f r om December  1996 t o ear l y 
Januar y 1997 t o t he r easons f or  hi s Januar y 24,  27 and 28 
absences and assessed hi m onl y one " occur r ence"  f or  t hese t wo 
per i ods of  absence.   I d.   Accor di ng t o t he hear i ng exami ner ' s 
deci s i on,  Dr oessl er  di d not  consi der  combi ni ng t he per i ods of  
absence i nt o a s i ngl e " occur r ence, "  and r at her  chose t o 
t er mi nat e Geen' s empl oyment  onl y t wo days i nt o t he 15- day per i od 
f or  submi ssi on of  t he FMLA document at i on.   I d.   

The hear i ng exami ner ' s deci s i on al so i ndi cat es t hat  Geen 
di d not  submi t  any addi t i onal  medi cal  document at i on t o t he 
At t endance Revi ew Boar d,  al t hough Geen had a f ol l ow- up exam wi t h 
hi s doct or  on Febr uar y 7,  1997.   I d. ,  p.  5.  
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t er mi nat ed hi s empl oyment  because of  hi s di sabi l i t y  i n v i ol at i on 

of  t he WFEA.   A hear i ng exami ner 6 r ul ed t hat  ( 1)  Geen had a 

di sabi l i t y  as def i ned by t he WFEA;  ( 2)  hi s empl oyment  was 

t er mi nat ed i n par t  because of  hi s di sabi l i t y ;  and ( 3)  St ought on 

had f ai l ed t o r easonabl y accommodat e Geen' s di sabi l i t y .    

¶17 St ought on appeal ed t o LI RC.   LI RC r ever sed,  concl udi ng 

t hat  St ought on had not  r ef used t o r easonabl y accommodat e Geen' s 

di sabi l i t y .   Geen v.  St ought on Tr ai l er s,  I nc. ,  ERD Case No.  

199700618 ( LI RC,  August  31,  2000) .   LI RC di smi ssed Geen' s 

compl ai nt .  

¶18 Geen appeal ed t o t he Dane Count y Ci r cui t  Cour t ,  

Honor abl e John C.  Al ber t ,  whi ch set  asi de LI RC' s or der  

di smi ssi ng t he compl ai nt  and or der ed t he mat t er  r emanded t o 

LI RC.   St ought on sought  r evi ew of  t he c i r cui t  cour t  deci s i on 

wi t h t he cour t  of  appeal s.    

¶19 The cour t  of  appeal s concl uded t hat  whi l e LI RC had 

det er mi ned t hat  St ought on di d not  di scr i mi nat e agai nst  Geen 

because of  di sabi l i t y ,  i t  expr essl y l ef t  open t he mor e nar r ow 

quest i on of  whet her  Geen was t er mi nat ed because of  hi s  

di sabi l i t y .   See Geen v.  LI RC,  2002 WI  App 269,  ¶34 n. 8,  258 

Wi s.  2d 498,  654 N. W. 2d 1.   The cour t  of  appeal s not ed t hat  

LI RC' s deci s i on di scussed whet her  a t er mi nat i on coul d be because 

of  di sabi l i t y  when t wo of  t he 6. 5 " occur r ences"  wer e due t o 

                                                 
6 The WFEA r ef er s t o per sons who hear  and deci de WFEA 

compl ai nt s as " exami ner s"  and not  " admi ni st r at i ve l aw j udges. "   
See Wi s.  St at .  § 111. 39( 4) .   Thi s opi ni on t her ef or e uses t he 
t er m " exami ner . "  
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di sabi l i t y ,  but  concl uded onl y " ' t her e i s no br i ght - l i ne r ul e'  

r egar di ng when a ' no- f aul t '  at t endance pol i cy becomes 

di scr i mi nat or y on account  of  di sabi l i t y- r el at ed absences. "   

Geen,  258 Wi s.  2d 498,  ¶34 n. 8 ( quot i ng Geen,  ERD Case No.  

199700618 ( LI RC,  August  31,  2000) ) .   The cour t  of  appeal s al so 

concl uded LI RC shoul d have consi der ed t he appl i cabi l i t y  of  t he 

Fami l y and Medi cal  Leave Act  ( " FMLA" )  t o Geen' s case.   The cour t  

of  appeal s r emanded t he mat t er  t o LI RC t o  

consi der ,  t o t he ext ent  i t  i s  necessar y t o do so,  
ei t her  or  bot h of  t he f ol l owi ng i ssues:  ( 1)  whet her  on 
t he pr esent  f act s St ought on t er mi nat ed Geen' s 
empl oyment  because of  hi s di sabi l i t y ;  and ( 2)  whet her  
t he FMLA or  r egul at i ons enact ed t her eunder  af f ect  
St ought on' s c l ai m t hat  i t  r easonabl y accommodat ed 
Geen' s di sabi l i t y ,  and i f  so,  how.   

Geen,  258 Wi s.  2d 498,  ¶36.   St ought on f i l ed a pet i t i on f or  

r evi ew,  whi ch t he Supr eme Cour t  deni ed on Januar y 21,  2003.  

¶20 On r emand,  LI RC concl uded St ought on t er mi nat ed Geen 

because of  hi s di sabi l i t y  and f ai l ed t o r easonabl y accommodat e 

hi s di sabi l i t y .   Geen v.  St ought on Tr ai l er s,  I nc. ,  ERD Case No.  

199700618 ( LI RC,  Sept ember  12,  2003) .   LI RC' s deci s i on i ncl uded 

a cease and desi st  or der ,  r ei nst at ement  of  Geen,  and an awar d of  

back pay and at t or neys f ees and cost s.    

¶21 St ought on appeal ed t o t he Dane Count y Ci r cui t  Cour t ,  

Honor abl e Mi chael  N.  Nowakowski ,  whi ch af f i r med t he LI RC 

deci s i on.   St ought on sought  r evi ew i n t he cour t  of  appeal s,  

whi ch af f i r med t he ci r cui t  cour t ' s  or der .   The cour t  of  appeal s 

concl uded LI RC' s det er mi nat i on t hat  St ought on t er mi nat ed Geen' s 

empl oyment  because of  hi s di sabi l i t y  was based on a r easonabl e 
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i nt er pr et at i on of  t he r el evant  pr ovi s i ons of  t he WFEA and t hat  

St ought on' s i nt er pr et at i on of  t he st at ut e was not  mor e 

r easonabl e.   St ought on Tr ai l er s,  I nc.  v.  LI RC,  2006 WI  App 157,  

¶24,  295 Wi s.  2d 750,  721 N. W. 2d 102.   The cour t  of  appeal s al so 

concl uded t hat  LI RC r easonabl y i nt er pr et ed and appl i ed t he WFEA 

i n det er mi ni ng t hat  St ought on f ai l ed t o r easonabl y accommodat e 

Geen' s di sabi l i t y .   I d. ,  ¶47.   Fur t her ,  t he cour t  of  appeal s 

concl uded t hat  LI RC pr oper l y exer ci sed i t s di scr et i on i n 

appl y i ng t he " i n- par t "  t est  adopt ed i n Hoel l  v.  LI RC,  186 Wi s.  

2d 603,  609- 11,  522 N. W. 2d 234 ( Ct .  App.  1994) ,  t o est abl i sh 

Geen' s r emedy.   St ought on Tr ai l er s,  295 Wi s.  2d 750,  ¶35.   

St ought on f i l ed a pet i t i on f or  r evi ew,  whi ch we gr ant ed.  

I I  

¶22 The Wi sconsi n Fai r  Empl oyment  Act  ( " WFEA" ) ,  

Wi s.  St at .  §§ 111. 31- 111. 395,  pr ohi bi t s di scr i mi nat i on i n 

empl oyment  on t he basi s of  age,  r ace,  cr eed,  col or ,  di sabi l i t y ,  

mar i t al  st at us,  sex,  nat i onal  or i gi n,  ancest r y,  ar r est  r ecor d,  

convi ct i on r ecor d,  member shi p i n t he nat i onal  guar d,  st at e 

def ense f or ce or  mi l i t ar y r eser ves,  or  t he use or  nonuse of  

l awf ul  pr oduct s of f  t he empl oyer ' s pr emi ses on t he empl oyee' s 

per sonal  t i me.   Wi s.  St at .  § 111. 321.   The WFEA st at es t hat  i t s  

pur pose i s " t o encour age and f ost er  t o t he f ul l est  ext ent  

pr act i cabl e t he empl oyment  of  al l  pr oper l y qual i f i ed 

i ndi v i dual s"  r egar dl ess of  t hei r  st at us as a member  of  a c l ass 

pr ot ect ed by t he st at ut e,  and t hat  i t s pr ovi s i ons " shal l  be 

l i ber al l y const r ued f or  t he accompl i shment  of  t hi s pur pose. "   

Wi s.  St at .  § 111. 31( 3) .    
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¶23 Wi sconsi n St at .  § 111. 34( 1) ( b)  pr ovi des t hat  

" [ e] mpl oyment  di scr i mi nat i on because of  di sabi l i t y  i ncl udes,  but  

i s not  l i mi t ed t o .  .  .  [ r ] ef usi ng t o r easonabl y accommodat e an 

empl oyee' s or  pr ospect i ve empl oyee' s di sabi l i t y  unl ess t he 

empl oyer  can demonst r at e t hat  t he accommodat i on woul d pose a 

har dshi p on t he empl oyer ' s pr ogr am,  ent er pr i se or  busi ness. " 7  As 

t he cour t  of  appeal s not ed,  t o pr evai l  on hi s di sabi l i t y  

di scr i mi nat i on c l ai m under  t he WFEA,  Geen must  f i r st     

est abl i sh t hat  he has a di sabi l i t y  wi t hi n t he meani ng 
of  Wi sconsi n' s f ai r  empl oyment  l aw.   Second,  Geen must  
pr ove t hat  St ought on t er mi nat ed hi m because of  hi s 
di sabi l i t y .   Thi r d,  i f  Geen pr oves t hese t wo el ement s,  
t he bur den t hen shi f t s t o St ought on t o j ust i f y t he 
t er mi nat i on.   St ought on may do so by pr ovi ng t hat  
Geen' s di sabi l i t y  i s  " r easonabl y r el at ed"  t o hi s 
abi l i t y  t o do hi s j ob and t hat  ei t her :   ( 1)  St ought on 
r easonabl y accommodat ed Geen' s di sabi l i t y  pr i or  t o hi s 
t er mi nat i on;  or  ( 2)  any accommodat i on woul d have posed 
a har dshi p on i t s busi ness.   

St ought on Tr ai l er s,  295 Wi s.  2d 750,  ¶13 ( quot i ng Geen,  258 

Wi s. 2d 498,  ¶15 ( c i t at i ons omi t t ed)  ( emphasi s i n or i gi nal ) ) .    

 ¶24 St ought on does not  di sput e t hat  mi gr ai ne headaches ar e 

a di sabi l i t y  wi t hi n t he meani ng of  t he WFEA.   Geen has not  

                                                 
7 The di ssent  asser t s t hat  because t he cour t  concl udes t hat  

St ought on vi ol at ed i t s no- f aul t  pol i cy by not  gi v i ng Geen 15 
days t o submi t  medi cal  document at i on bef or e i t  assessed an 
occur r ence agai nst  hi m,  i t  " l eaps t o t he det er mi nat i on .  .  .  
t hat  .  .  .  St ought on i nt ent i onal l y di scr i mi nat ed agai nst  Geen 
when i t  t er mi nat ed hi m. "   Di ssent ,  ¶93.   The di ssent  i gnor es t he 
st at ut or y def i ni t i on of  empl oyment  di scr i mi nat i on,  whi ch 
i ncl udes " [ r ] ef usi ng t o r easonabl y accommodat e an empl oyee' s or  
pr ospect i ve empl oyee' s di sabi l i t y  unl ess t he empl oyer  can 
demonst r at e t hat  t he accommodat i on woul d pose a har dshi p on t he 
empl oyer ' s pr ogr am,  ent er pr i se or  busi ness. "   Wi s.  St at .  
§ 111. 34( 1) ( b) .    
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ar gued t hat  hi s mi gr ai ne headaches ar e not  " r easonabl y r el at ed"  

t o hi s abi l i t y  t o do hi s j ob.   Mor eover ,  St ought on does not  

asser t  t hat  a r easonabl e accommodat i on of  Geen' s di sabi l i t y  

woul d pose a har dshi p on i t s bus i ness.   The t wo pr i mar y di sput ed 

i ssues i n t hi s case ar e whet her  St ought on t er mi nat ed Geen 

because of  hi s di sabi l i t y ,  and whet her  St ought on t ook adequat e 

st eps t o r easonabl y accommodat e Geen' s di sabi l i t y  pr i or  t o 

t er mi nat i ng hi m.   We addr ess each of  t hese i ssues i n t ur n.   

A 

 ¶25 St ought on cont ends t hat ,  pr i or  t o LI RC' s second 

deci s i on i n t hi s  case,  t he set t l ed r ul e i n Wi sconsi n was t hat  i t  

i s  not  di scr i mi nat i on because of  di sabi l i t y  f or  an empl oyer  t o 

t er mi nat e an empl oyee by even- handed appl i cat i on of  t he 

empl oyer ' s no- f aul t  at t endance pol i cy when a maj or i t y of  t he 

empl oyee' s absences causi ng t er mi nat i on wer e not  r el at ed t o t he 

empl oyee' s di sabi l i t y .   St ought on f ur t her  mai nt ai ns LI RC er r ed 

i n appl y i ng t he " i n- par t "  t est  used i n Hoel l ,  186 Wi s.  2d at  

608,  because t he " i n- par t "  t est  i s  appr opr i at e onl y i n cases i n 

whi ch di scr i mi nat or y i nt ent  i s a mot i vat i ng f act or  i n t he 

deci s i on t o t er mi nat e,  and i nt ent  ( di scr i mi nat or y or  ot her wi se)  

i s not  a f act or  i n a t er mi nat i on t hat  i s based on a v i ol at i on of  

a no- f aul t  at t endance pol i cy.   Al t er nat el y,  St ought on asser t s 

t hat  i f  t he " i n- par t "  t est  does appl y her e,  LI RC nonet hel ess 

or der ed t he wr ong r emedy.   Bef or e addr essi ng t hese ar gument s,  we 

consi der  t he appr opr i at e st andar d of  r evi ew t o appl y t o LI RC' s 

det er mi nat i on t hat  Geen was t er mi nat ed because of  hi s 

di sabi l i t y .  
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1 

¶26 When r evi ewi ng a deci s i on of  an admi ni st r at i ve agency,  

t hi s cour t  r evi ews t he agency' s deci s i on,  not  t he deci s i on of  

t he cour t  of  appeal s or  t he c i r cui t  cour t .   Raci ne Har l ey-

Davi dson,  I nc.  v .  Di v.  of  Hear i ngs and Appeal s,  2006 WI  86,  ¶8 

n. 4,  292 Wi s.  2d 549,  717 N. W. 2d 184.   A r evi ewi ng cour t  accor ds 

an i nt er pr et at i on of  a st at ut e by an admi ni st r at i ve agency one 

of  t hr ee l evel s  of  def er ence——gr eat  wei ght ,  due wei ght  or  no 

def er ence——based on t he agency' s exper t i se i n t he ar ea of  l aw at  

i ssue.   See Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  ¶15,  _ _ Wi s.  

2d __ ,  727 N. W. 2d 311.    

¶27 An agency' s i nt er pr et at i on of  a st at ut e i s ent i t l ed t o 

gr eat  wei ght  def er ence when:   ( 1)  t he agency was char ged by t he 

l egi s l at ur e wi t h t he dut y of  admi ni st er i ng t he s t at ut e;  ( 2)  t he 

i nt er pr et at i on of  t he agency i s one of  l ong- st andi ng;  ( 3)  t he 

agency empl oyed i t s exper t i se or  speci al i zed knowl edge i n 

f or mi ng t he i nt er pr et at i on;  and ( 4)  t he agency' s i nt er pr et at i on 

wi l l  pr ovi de uni f or mi t y i n t he appl i cat i on of  t he st at ut e.   

Dai ml er Chr ysl er ,  ___ Wi s.  2d ___,  ¶16.   

¶28 We gr ant  an i nt er medi at e l evel  of  def er ence,  due 

wei ght ,  " wher e an agency has some exper i ence i n t he ar ea,  but  

has not  devel oped any par t i cul ar  exper t i se i n i nt er pr et i ng and 

appl y i ng t he st at ut e at  hand"  t hat  woul d put  t he agency i n a 

bet t er  posi t i on t o i nt er pr et  t he st at ut e t han a r evi ewi ng cour t .   

Responsi bl e Use of  Rur al  and Agr i c.  Land ( RURAL)  v.  Pub.  Ser v.  

Comm' n of  Wi s. ,  2000 WI  129,  ¶24,  239 Wi s.  2d 660,  619 N. W. 2d 

888.    
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The def er ence al l owed an admi ni st r at i ve agency under  
due wei ght  i s not  so much based upon i t s knowl edge or  
ski l l  as i t  i s  on t he f act  t hat  t he l egi s l at ur e has 
char ged t he agency wi t h t he enf or cement  of  t he s t at ut e 
i n quest i on.   [ Under  t he due wei ght  st andar d]  .  .  .  ,  
a cour t  wi l l  not  over t ur n a r easonabl e agency deci s i on 
t hat  compor t s wi t h t he pur pose of  t he st at ut e unl ess 
t he cour t  det er mi nes t hat  t her e i s a mor e r easonabl e 
i nt er pr et at i on avai l abl e.  

I d.   ( quot i ng UFE,  I nc.  v.  LI RC, 201 Wi s.  2d 274,  286- 87,  548 

N. W. 2d 57 ( 1996) ) .   

¶29 We appl y de novo r evi ew when " t her e i s no evi dence 

t hat  t he agency has any speci al  exper t i se or  exper i ence 

i nt er pr et i ng t he st at ut e[ , ]  .  .  .   t he i ssue bef or e t he agency 

i s c l ear l y one of  f i r st  i mpr essi on,  or  .  .  .  t he agency' s 

posi t i on on an i ssue has been so i nconsi st ent  so as t o pr ovi de 

no r eal  gui dance. "   Br aunei s v.  LI RC,  2000 WI  69,  ¶18,  236 Wi s.  

2d 27,  612 N. W. 2d 635 ( c i t at i ons omi t t ed) .  

¶30 St ought on cont ends t hat  we shoul d appl y de novo r evi ew 

because LI RC' s deci s i on was based on an i nt er pr et at i on of  t he 

di sabi l i t y  pr ovi s i ons of  t he WFEA t hat  was i nconsi st ent  wi t h i t s 

f i r st  deci s i on i n t hi s case and wi t h pr i or  cases t hat  addr essed 

t he appl i cat i on of  no- f aul t  at t endance pol i c i es t o di sabl ed 

empl oyees.   Geen cont ends t hat  LI RC' s deci s i on i s ent i t l ed t o 

gr eat  wei ght  def er ence,  gi ven t he agency' s exper i ence and 

knowl edge i n appl i cat i on of  t he WFEA.    

¶31 The cour t  of  appeal s and t he ci r cui t  cour t  bot h 

concl uded t hat  LI RC' s " because of "  di sabi l i t y  deci s i on was 

ent i t l ed t o due wei ght  def er ence.   The cour t  of  appeal s r easoned 

t hat  " because t he quest i on pr esent ed her e i nvol ves pol i cy 
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i mpl i cat i ons,  and because LI RC of f er s exper t i se and exper i ence 

i n t he i nt er pr et at i on of  t he WFEA' s ' because of  di sabi l i t y '  

l anguage, "  some def er ence was owed LI RC' s deci s i on.   St ought on 

Tr ai l er s,  295 Wi s.  2d 750,  ¶21.   However ,  due t o t he " somewhat  

di f f er ent  appr oach"  LI RC had t aken t han i n pr i or  cases 

addr essi ng somewhat  s i mi l ar  i ssues,  t he cour t  of  appeal s  

det er mi ned t hat  LI RC' s deci s i on was ent i t l ed t o due wei ght  

r at her  t han gr eat  wei ght  def er ence.   I d.  

¶32 We agr ee wi t h t he cour t  of  appeal s t hat  LI RC' s 

" because of "  di sabi l i t y  deci s i on i s ent i t l ed t o due wei ght  

def er ence.   LI RC has not  squar el y addr essed i n any pr i or  

deci s i on t he quest i on of  whet her  a t er mi nat i on f or  exceedi ng t he 

maxi mum number  of  per mi t t ed absences under  a no- f aul t  at t endance 

pol i cy was a t er mi nat i on because of  di sabi l i t y  wi t hi n t he 

meani ng of  t he WFEA when some of  t he empl oyee' s absences wer e 

caused by di sabi l i t y  and ot her s wer e not .   Because LI RC has 

acqui r ed much exper i ence i nt er pr et i ng " because of "  di sabi l i t y  

l anguage i n t he WFEA,  see,  e. g. ,  Wal - Mar t  St or es,  I nc.  v.  LI RC,  

2000 WI  App 272,  240 Wi s.  2d 209,  621 N. W. 2d 633,  i s wel l  

acquai nt ed wi t h t he pol i c i es t hat  under l i e t he di sabi l i t y  

pr ot ect i ons of  t he WFEA,  but  has not  pr evi ousl y addr essed t he 

par t i cul ar  i ssue pr esent ed i n t hi s case,  we gr ant  LI RC' s 

deci s i on on t he t er mi nat i on " because of "  di sabi l i t y  quest i on due 

wei ght  def er ence.   Accor di ngl y,  we wi l l  af f i r m LI RC' s deci s i on 

i f  i t  i s  r easonabl e,  and no ot her  i nt er pr et at i on i s mor e 

r easonabl e.   See RURAL,  239 Wi s.  2d 660,  ¶24.  

2 
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 ¶33 We begi n our  consi der at i on of  t he " because of "  

di sabi l i t y  i ssue by br i ef l y set t i ng f or t h LI RC' s anal ysi s.   On 

r emand bef or e LI RC,  St ought on ar gued t hat  LI RC' s f i r st  deci s i on 

had concl uded t hat  Geen was not  t er mi nat ed because of  hi s 

di sabi l i t y ,  cont r ar y t o t he cour t  of  appeal s '  r eadi ng of  LI RC' s 

f i r st  deci s i on as expl ai ned i n Geen,  258 Wi s.  2d 498.   St ought on 

al so mai nt ai ned t hat  LI RC' s pr i or  deci s i ons i n Gor don v.  Good 

Samar i t an Med.  Ct r . ,  ERD Case No.  8551631 ( LI RC,  Apr i l  26,  

1988) ,  and Gee v.  ASAA Tech. ,  ERD Case No.  8901783 ( LI RC,  

Januar y 15,  1993) ,  est abl i shed t hat  a t er mi nat i on f or  exceedi ng 

t he maxi mum number  of  per mi t t ed absences under  a no- f aul t  

at t endance pol i cy was not  because of  di sabi l i t y  under  t he WFEA 

when onl y some of  t he absences wer e caused by a di sabi l i t y .    

¶34 LI RC r ej ect ed St ought on' s ar gument  t hat  i t s  f i r st  

deci s i on had hel d t hat  t he t er mi nat i on was because of  

di sabi l i t y ,  not i ng t hat  i t s f i r st  deci s i on was based on t he 

concl usi on t hat  St ought on had r easonabl y accommodat ed Geen,  and 

had expr essl y r eser ved j udgment  on t he quest i on of  whet her  

Geen' s t er mi nat i on was because of  hi s di sabi l i t y .   LI RC not ed 

t hat  t he quest i on of  whet her  Geen was t er mi nat ed because of  

di sabi l i t y  was nar r ower  t han t he ul t i mat e quest i on of  whet her  

Geen was di scr i mi nat ed agai nst  because of  hi s di sabi l i t y .   LI RC 

f ur t her  not ed t hat ,  r egar dl ess,  i t  was bound by t he cour t  of  
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appeal s '  concl usi on i n Geen r egar di ng t he " because of "  

di sabi l i t y  quest i on under  t he l aw of  t he case doct r i ne. 8   

¶35 LI RC concl uded t hat  i t s pr i or  deci s i ons i n Gor don and 

Gee di d not  compel  t he r esul t  sought  by St ought on because 

nei t her  squar el y  addr essed t he i ssue pr esent ed i n t hi s case.   

LI RC not ed t hat  whi l e Gor don and Gee cont ai ned di scussi on of  t he 

r el at i onshi p bet ween no- f aul t  at t endance pol i c i es and di sabi l i t y  

di scr i mi nat i on c l ai ms under  t he WFEA,  t he di scussi on i n bot h 

cases was unr el at ed t o t he hol di ng,  and t her ef or e di ct a.   LI RC 

added t hat ,  t o t he ext ent  t hat  t hese t wo deci s i ons suggest ed a 

di f f er ent  anal ysi s,  " t he cur r ent  commi ssi on si mpl y t akes a 

di f f er ent  v i ew of  t hi s mat t er  t han di d t he commi ssi on whi ch 

deci ded Gor don and Gee a decade and mor e ago. "   Geen v.  

St ought on Tr ai l er s,  I nc. ,  ERD Case No.  199700618 at  p.  12 ( LI RC,  

Sept ember  12,  2003) .  

¶36 LI RC t hen concl uded t hat  because t wo of  Geen' s 6. 5 

" occur r ences"  under  t he St ought on' s no- f aul t  at t endance pol i cy 

wer e caused by hi s di sabi l i t y ,  t he t er mi nat i on was because of  

hi s di sabi l i t y .   LI RC concl uded t hat  t he " i n- par t "  t est  ( or  

" mi xed- mot i ve"  t est )  f or  di scr i mi nat i on endor sed by t he cour t  of  

appeal s i n Hoel l ,  186 Wi s.  2d at  609- 11,  was appl i cabl e i n t he 

                                                 
8 " The l aw of  t he case doct r i ne i s a ' l ongst andi ng r ul e t hat  

a deci s i on on a l egal  i ssue by an appel l at e cour t  est abl i shes 
t he l aw of  t he case,  whi ch must  be f ol l owed i n al l  subsequent  
pr oceedi ngs i n t he t r i al  cour t  or  on l at er  appeal . ' "   St at e v.  
St uar t ,  2003 WI  73,  ¶23,  262 Wi s.  2d 620,  664 N. W. 2d 82 
( c i t at i on omi t t ed) .   Accor di ngl y,  t he t r i bunal  t o whi ch a case 
i s r emanded must  f ol l ow t he deci s i ons of  t he cour t  of  appeal s or  
supr eme cour t  i n t hat  case.   I d.     
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pr esent  case.   Quot i ng Hoel l ,  186 Wi s.  2d at  609- 10,  LI RC set  

f or t h t he " i n- par t "  t est  and t he r emedi es avai l abl e under  i t  as 

f ol l ows:      

[ I ] f  an empl oye[ e]  i s  t er mi nat ed sol el y because of  an 
i mper mi ssi bl e mot i vat i ng f act or ,  t he empl oye[ e]  
nor mal l y shoul d be awar ded a cease and desi st  or der ,  
r ei nst at ement ,  back pay,  i nt er est ,  and at t or ney' s  
f ees under  t he Wi sconsi n Fai r  Empl oyment  Act .   I f  an 
empl oye[ e]  i s  t er mi nat ed i n par t  because of  an 
i mper mi ssi bl e mot i vat i ng f act or  and i n par t  because of  
ot her  mot i vat i ng f act or s,  but  t he t er mi nat i on woul d 
not  have occur r ed i n t he absence of  t he i mper mi ssi bl e 
mot i vat i ng f act or ,  t he Commi ssi on has t he di scr et i on 
t o awar d some or  al l  of  t he r emedi es or di nar i l y  
awar ded.   Fi nal l y,  i f  an empl oye[ e]  i s  t er mi nat ed i n 
par t  because of  an i mper mi ssi bl e f act or  and i n par t  
because of  ot her  mot i vat i ng f act or s,  and t he 
t er mi nat i on woul d have t aken pl ace i n t he absence of  
t he i mper mi ssi bl e mot i vat i ng f act or ,  t he empl oye[ e]  
shoul d be awar ded onl y a cease and desi st  or der  and 
at t or ney' s f ees.  

I d.  ( emphasi s i n or i gi nal ) .  

¶37 Her e,  St ought on r enews i t s cont ent i on t hat  t he 

deci s i on of  LI RC t hat  i s on r evi ew conf l i c t s wi t h LI RC' s f i r st  

deci s i on i n t hi s case,  as wel l  as i t s deci s i ons i n Gor don and 

Gee.   I n essence,  St ought on ar gues t hat  t hese pr i or  deci s i ons 

compel  t he concl usi on t hat  an empl oyer  does not  t er mi nat e an 

empl oyee because of  di sabi l i t y  wi t hi n t he meani ng of  t he WFEA i f  

t he t er mi nat i on i s f or  v i ol at i ng a no- f aul t  at t endance pol i cy 

when onl y some of  t he empl oyee' s absences wer e caused by t he 

empl oyee' s di sabi l i t y .  

 ¶38 St ought on al so cont ends LI RC er r ed i n appl y i ng t he 

" i n- par t "  t est  of  di scr i mi nat i on set  f or t h i n Hoel l ,  186 Wi s.  2d 

at  609- 11,  t o t hi s case.   I t  asser t s t hat  t he " i n- par t "  t est  
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appl i es onl y t o cases i nvol v i ng di scr i mi nat or y i nt ent ,  and t hat  

a t er mi nat i on by appl i cat i on of  a no- f aul t  at t endance pol i cy i s 

by def i ni t i on non- di scr i mi nat or y.   St ought on mai nt ai ns t hat  t he 

pr oper  t est  of  di scr i mi nat i on i n t hi s case i s t he " det er mi ni ng 

f act or "  t est ,  an al t er nat e met hodol ogy f or  cases i nvol v i ng a 

mi xt ur e of  l egi t i mat e and i l l egi t i mat e r easons.   Under  t hi s 

t est ,  t he anal ysi s f ocuses on whet her  t he compl ai nant ' s  

di sabi l i t y  was mer el y a " f act or "  i n t he t er mi nat i on and 

t her ef or e not  because of  di sabi l i t y ,  or  whet her  i t  was a 

" det er mi ni ng f act or "  and t her ef or e because of  di sabi l i t y .   See 

Puet z Mot or  Sal es v.  LI RC,  126 Wi s.  2d 168,  172- 73,  376 N. W. 2d 

372 ( Ct .  App.  1985) .    

 ¶39 LI RC cont ends t hat  i t  pr oper l y  concl uded t hat  Geen was 

t er mi nat ed because of  di sabi l i t y  wher e St ought on count ed t wo 

di sabi l i t y- r el at ed absences as " occur r ences"  under  i t s no- f aul t  

at t endance pol i cy.   LI RC acknowl edges t hat  t her e may be 

ci r cumst ances i n whi ch t he number  of  absences under  a no- f aul t  

at t endance pol i cy may be so i ns i gni f i cant  t hat  t he t er mi nat i on 

may not  be because of  di sabi l i t y .   I t  ar gues t hat  t hi s i s not  

such a case,  however ,  because near l y one- t hi r d of  Geen' s  

" occur r ences"  under  St ought on' s pol i cy wer e caused by hi s 

di sabi l i t y .   LI RC and Geen bot h cont end t hat  LI RC cor r ect l y 

appl i ed t he " i n- par t "  t est  of  di scr i mi nat i on i n Hoel l  t o t he 

pr esent  case.    

 ¶40 As not ed,  due wei ght  def er ence r equi r es t hat  we af f i r m 

an agency' s det er mi nat i on when no ot her  i nt er pr et at i on i s mor e 

r easonabl e.   Our  i nt er pr et at i on set  f or t h bel ow i s mor e 
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r easonabl e,  but  because i t  compor t s wi t h LI RC' s det er mi nat i on,  

we af f i r m.   We concl ude t hat  our  i nt er pr et at i on i s mor e 

r easonabl e because i t  i s  appr opr i at e t o t he uni que f act s of  t hi s 

case and di sposes of  t he case on mor e nar r ow gr ounds,  and we 

f ur t her  concl ude t hat  St ought on' s posi t i on i s not  mor e 

r easonabl e.   See Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  2d 560,  

566 n. 2,  575 N. W. 2d 671 ( 1998)  ( " [ W] e t ypi cal l y deci de cases on 

t he nar r owest  possi bl e gr ounds. " ) .    

¶41 The r el evant  event s r el at i ng t o Geen' s t er mi nat i on ar e 

as f ol l ows:   Geen was absent  f r om wor k on Fr i day,  Januar y 24,  

Monday,  Januar y 27,  and Tuesday,  Januar y 28.   When Geen r et ur ned 

t o wor k on Wednesday,  Januar y 29,  Dr oessl er ,  St ought on' s human 

r esour ces admi ni st r at or ,  i nf or med Geen t hat  he woul d need a 

r el ease f r om hi s doct or  t o r et ur n t o wor k.   She al so pr ovi ded 

Geen wi t h t he f or m l et t er  i ndi cat i ng t hat  he woul d need t o 

submi t  a compl et ed FMLA f or m t o ensur e t hat  hi s absences wer e 

not  count ed as an " occur r ence. "   On Januar y 30,  Geen pr ovi ded 

Dr oessl er  wi t h a doct or ' s not e i ndi cat i ng t hat  Geen was bei ng 

eval uat ed f or  mi gr ai nes.   The next  day,  Januar y 31,  Geen 

pr ovi ded Dr oessl er  anot her  doct or ' s not e c l ear i ng hi m t o r et ur n 

t o wor k,  and i ndi cat i ng t hat  hi s  absences on Januar y 27 and 28 

wer e due t o mi gr ai ne headaches.    

¶42 That  same day,  Dr oessl er  assessed Geen an " occur r ence"  

under  St ought on' s at t endance pol i cy f or  not  pr ovi di ng a medi cal  

excuse f or  hi s  Januar y 24 absence,  br i ngi ng Geen' s t ot al  

" occur r ences"  t o 6. 5,  and t er mi nat ed Geen f or  exceedi ng t he si x  

al l owed " occur r ences"  under  t he no- f aul t  at t endance pol i cy.   
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Dr oessl er  i nf or med Geen t hat  he coul d seek r evi ew of  t he 

t er mi nat i on wi t h St ought on' s At t endance Revi ew Boar d wi t hi n 

t hr ee wor ki ng days,  and t hat  Geen coul d pr esent  addi t i onal  

medi cal  document at i on t o t he Boar d.   Geen i nf or med Dr oessl er  

t hat  he woul d be unabl e t o obt ai n addi t i onal  document at i on f r om 

hi s doct or  f or  at  l east  one week because a f ol l ow- up exam had 

been schedul ed i n one week t o eval uat e t he pr ogr ess of  hi s 

t r eat ment  f or  mi gr ai nes.  

¶43 Based on t hese f act s,  we must  concl ude t hat  St ought on 

vi ol at ed i t s own no- f aul t  at t endance pol i cy i n t er mi nat i ng Geen.   

St ought on' s pol i cy al l owed i t s empl oyees 15 days f r om t he dat e 

of  r ecei pt  of  t he f or m l et t er  t o submi t  FMLA document at i on t o 

ensur e t hat  a medi cal l y- r el at ed absence woul d not  be count ed as 

an " occur r ence"  under  i t s no- f aul t  at t endance pol i cy.   However ,  

St ought on gave Geen onl y t wo days f r om t he dat e i t  pr ovi ded Geen 

wi t h t he f or m l et t er  t o submi t  t he FMLA f or m t o ensur e t hat  t he 

absence was not  count ed as an " occur r ence"  bef or e t er mi nat i ng 
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hi m. 9  Under  St ought on' s pol i cy,  St ought on shoul d have pr ovi ded 

Geen unt i l  Febr uar y 13 t o submi t  FMLA document at i on t o avoi d 

havi ng hi s f i nal  absence count  as an " occur r ence"  under  t he no-

f aul t  at t endance pol i cy.   By not  wai t i ng t he f ul l  15 days,  

St ought on t er mi nat ed Geen when he had accr ued onl y 5. 5 

" occur r ences"  under  St ought on' s at t endance pol i cy,  and t he 

t er mi nat i on was t her ef or e i nval i d under  t he pol i cy. 10  
                                                 

9 We cont r ast  St ought on' s t r eat ment  of  t he Januar y 24 
absence wi t h i t s t r eat ment  of  Geen' s ext ended absence f r om 
December  1996 t o ear l y Januar y 1997.   Af t er  t he ext ended 
absence,  St ought on pr ovi ded Geen t he r equi r ed t i me t o submi t  t he 
compl et ed FMLA f or m t o avoi d hi s absence bei ng count ed as an 
" occur r ence, "  and Dr oessl er  per sonal l y encour aged Geen t o submi t  
t he f or m.   Geen f ai l ed t o submi t  t he FMLA f or m and t he absence 
was count ed as an " occur r ence, "  br i ngi ng hi s t ot al  " occur r ences"  
t o 5. 5.   We not e t hat  Geen has not  di sput ed t he count i ng of  t hi s 
absence as an " occur r ence, "  al t hough i t  was undi sput edl y caused 
by hi s di sabi l i t y .   At  or al  ar gument ,  counsel  f or  LI RC pl ausi bl y 
suggest ed t hat  Geen' s deci s i on not  t o chal l enge t hi s ear l i er  
assessment  of  an " occur r ence"  may be r el at ed t o t he f act  t hat  
St ought on gave Geen ampl e t i me t o submi t  t he FMLA f or m,  unl i ke 
i n t he case of  t he f i nal  absence.  

10 The di ssent  f aul t s t he cour t  f or  maki ng f act ual  f i ndi ngs 
t hat  wer e not  made by t he agency.   The di ssent  i s mi st aken.   Our  
deci s i on di f f er s f r om LI RC' s because LI RC chose not  t o deci de 
t he case on t he nar r ow gr ounds pr esent ed.   Never t hel ess,  t he 
f act s on whi ch t he cour t  r el i es wer e f ound by LI RC and t he 
hear i ng exami ner .   The hear i ng exami ner  f ound t hat  Dr oessl er  
" chose t o t er mi nat e Mr .  Geen' s empl oyment  onl y t wo days i nt o t he 
15- day per i od f or  submi ssi on of  t he f ami l y/ medi cal  l eave 
document at i on. "   Geen v.  St ought on Tr ai l er s,  ERD No.  199700618 
at  p.  4 ( ERD,  Sept ember  29,  1999) .   LI RC f ound t hat  St ought on 
had a 15- day per i od f or  empl oyees t o submi t  document at i on t o 
avoi d bei ng assessed an " occur r ence, "  t hat  Geen r ecei ved a 
" st andar d l et t er "  on Januar y 29,  1997,  i nf or mi ng hi m he had 15 
days f r om t he r ecei pt  of  t he l et t er  t o submi t  FMLA document at i on 
t o avoi d bei ng assessed an occur r ence under  St ought on' s pol i cy,  
and t hat  Geen was t er mi nat ed on Januar y 31,  1997.   Geen v.  
St ought on Tr ai l er s,  ERD No.  199700618 at  pp.  4- 6 ( LI RC,  
Sept ember  12,  2003) .  
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¶44 Because St ought on di d not  f ol l ow t he r equi r ement s of  

i t s  no- f aul t  at t endance pol i cy i n t er mi nat i ng Geen,  we concl ude 

i t  may not  c l ai m t he pr ot ect i on t hat  may be avai l abl e t o i t  

under  t he pol i cy.   Geen had not  accr ued t he r equi s i t e number  of  

" occur r ences"  necessar y f or  t er mi nat i on.   Thus,  LI RC' s 

concl usi on t hat  Geen was t er mi nat ed because of  hi s di sabi l i t y  i s  

mor e r easonabl y based on t he uni que ci r cumst ances sur r oundi ng 

t he t er mi nat i on of  Geen t han on LI RC' s anal ysi s of  t he 

r el at i onshi p bet ween St ought on' s no- f aul t  at t endance pol i cy and 

t he " because of "  el ement  of  a di sabi l i t y  di scr i mi nat i on c l ai m 

under  t he WFEA.    

                                                                                                                                                             
However ,  t he di ssent  does not  accept  LI RC' s f i ndi ng t hat  

t he dat e of  Geen' s t er mi nat i on was Januar y 31,  1997.   LI RC f ound 
t hat  on Januar y 31,  1997,  " Dr oessl er  t ol d Geen t hat  he was bei ng 
di schar ged because hi s medi cal  document at i on di d not  excuse hi m 
f or  Fr i day,  Januar y 24,  1997. "   Geen,  ERD No.  199700618 at  p.  6 
( LI RC,  Sept ember  12,  2003) .   Lat er ,  LI RC r ef er s t o t he moment  on 
Januar y 31,  1997,  t hat  Dr oessl er  i nf or med Geen he was bei ng 
t er mi nat ed as " t he t i me [ Dr oessl er ]  di schar ged Geen. "   I d.   
Despi t e LI RC' s expl i c i t  f i ndi ng t hat  Geen was t er mi nat ed on 
Januar y 31,  1997,  t he di ssent  f aul t s t he maj or i t y f or  
" t r eat [ i ng]  Januar y 31 as t he of f i c i al  di schar ge dat e"  and 
asser t s,  wi t hout  suppor t ,  t hat  " St ought on' s di schar ge of  Geen 
became f i nal  on Febr uar y 21,  1997, "  t he dat e t he At t endance 
Revi ew Boar d r ej ect ed Geen' s appeal  of  hi s t er mi nat i on,  " mor e 
t han 15 days af t er  St ought on advi sed Geen t o submi t  medi cal  
document at i on. "   Di ssent ,  ¶96.   The di ssent  suggest s t hat  t hi s 
cour t  " i mpl i es,  wi t hout  pr ovi di ng any j ust i f i cat i on,  t hat  
St ought on di d not  compl y wi t h t he FMLA. "   I d.   As we have t aken 
pai ns t o not e,  t he FMLA i t sel f  i s  not  at  i ssue i n t hi s case.   
See supr a,  ¶11 n. 4 and i nf r a,  ¶58 n. 12.   The FMLA' s 15- day gr ace 
per i od t o submi t  document at i on i s r el evant  t o t hi s case onl y t o 
t he ext ent  t hat  i t  was i ncor por at ed i nt o St ought on' s no- f aul t  
at t endance pol i cy.  
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¶45 We not e t hat  LI RC' s f i ndi ngs of  f act  i ndi cat e t hat  

St ought on knew Geen was r ecei v i ng medi cal  t r eat ment  f or  mi gr ai ne 

headaches when i t  t er mi nat ed hi m.   LI RC' s f i ndi ngs al so show 

t hat  Geen had r ecent l y been absent  f r om wor k because of  

mi gr ai nes,  and t hat  Geen had been absent  f or  sever al  weeks f r om 

December  1996 t o Januar y 1997 wi t h mi gr ai nes.   Addi t i onal l y,  

LI RC' s f i ndi ngs show t hat  St ought on pr ovi ded Geen onl y t hr ee 

days t o obt ai n a medi cal  excuse f or  hi s f i nal  absence,  when Geen 

i ndi cat ed hi s doct or  woul d not  be abl e t o pr ovi de an excuse 

unt i l  t he f ol l owi ng week.   

¶46 Based on t hese f act s,  we concl ude t hat  LI RC' s 

concl usi on t hat  St ought on t er mi nat ed Geen " because of "  hi s 

di sabi l i t y  was r easonabl e.   

¶47 Because we concl ude t hat  St ought on vi ol at ed i t s no-

f aul t  at t endance pol i cy i n t er mi nat i ng Geen and t her ef or e i s not  

ent i t l ed t o what ever  pr ot ect i on t he pol i cy may pr ovi de,  and t hat  

Geen had not  accr ued t he r equi s i t e number  of  " occur r ences"  

necessar y f or  t er mi nat i on under  t hat  pol i cy,  we need not  addr ess 

whet her  a t er mi nat i on f or  exceedi ng t he maxi mum number  of  

absences al l owed under  a no- f aul t  at t endance pol i cy i s a 

t er mi nat i on because of  di sabi l i t y  when some of  t he absences wer e 

caused by a di sabi l i t y  and ot her s wer e not .    

¶48 St ought on ar gues t hat  t he appl i cat i on of  t he " i n- par t "  

t est  i s  i nappr opr i at e wher e an empl oyer  has a no- f aul t  pol i cy 

t hat  i s  uni f or ml y appl i ed.   Because St ought on di d not  t er mi nat e 

Geen by pr oper  appl i cat i on of  i t s  no- f aul t  at t endance pol i cy,  

i t s  ar gument  f or  pr ecl udi ng t he appl i cat i on of  t he " i n- par t "  
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t est  must  f ai l .   We t her ef or e det er mi ne t hat  LI RC' s appl i cat i on 

of  t he " i n- par t "  t est  i s  r easonabl e under  t he f act s of  t hi s 

case.   

¶49 I n sum,  we concl ude LI RC r easonabl y det er mi ned t hat  

St ought on t er mi nat ed Geen because of  hi s di sabi l i t y .   Based on 

LI RC' s f i ndi ngs,  we concl ude St ought on' s t er mi nat i on of  Geen 

vi ol at ed i t s own no- f aul t  at t endance pol i cy because Geen was not  

pr ovi ded 15 days t o submi t  document at i on t o avoi d bei ng assessed 

an " occur r ence"  under  t he pol i cy .   As a r esul t ,  Geen had not  

accr ued t he r equi s i t e number  of  " occur r ences"  necessar y f or  

t er mi nat i on.   Accor di ngl y,  we concl ude t hat  St ought on i s not  

ent i t l ed t o what ever  pr ot ect i on i t s no- f aul t  pol i cy may pr ovi de.   

We concl ude t hat  t he c i r cumst ances sur r oundi ng Geen' s 

t er mi nat i on demonst r at e t hat  LI RC' s concl usi on t hat  St ought on 

was t er mi nat ed because of  hi s di sabi l i t y  was r easonabl e. 11   

B 

 ¶50 Havi ng af f i r med LI RC' s concl usi on t hat  St ought on 

t er mi nat ed Geen because of  hi s di sabi l i t y ,  we t ur n t o t he i ssue 

of  r easonabl e accommodat i on.   Because St ought on does not  asser t  

                                                 
11 St ought on and ami cus Wi sconsi n Manuf act ur er s and Commer ce 

ar gued t hat  an i nt er pr et at i on of  t he WFEA t hat  det er mi ned t hat  a 
t er mi nat i on f or  v i ol at i ng a no- f aul t  at t endance pol i cy was 
because of  di sabi l i t y  when onl y some of  an empl oyee' s absences 
wer e caused by di sabi l i t y  woul d t hr eat en t he ver y exi st ence of  
no- f aul t  at t endance pol i c i es.   We expr ess no opi ni on on t hi s 
posi t i on of  St ought on and ami cus.   We mer el y r ei t er at e t hat  t hi s 
opi ni on does not  addr ess t he quest i on of  whet her  a t er mi nat i on 
i s because of  di sabi l i t y  when an empl oyee i s t er mi nat ed f or  
v i ol at i ng a no- f aul t  at t endance pol i cy when some of  t he 
empl oyee' s absences ar e di sabi l i t y- r el at ed and ot her s ar e not .    
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t hat  accommodat i on of  Geen' s di sabi l i t y  woul d pose a har dshi p on 

i t ,  t he onl y i ssue r emai ni ng f or  r evi ew i s whet her  St ought on 

r easonabl y accommodat ed Geen' s di sabi l i t y .    

1 

 ¶51 We consi der  f i r st  t he pr oper  s t andar d of  r evi ew t o 

appl y t o LI RC' s i nt er pr et at i on and appl i cat i on of  t he WFEA' s 

r easonabl e accommodat i on r equi r ement .   St ought on cont ends t hat  

our  r evi ew of  t hi s i ssue shoul d be de novo because LI RC' s 

deci s i on r egar di ng r easonabl e accommodat i on i s cont r ar y t o i t s 

f i r st  deci s i on i n t hi s case,  and t o i t s l ong- st andi ng r ul e t hat  

empl oyees do not  have a r i ght  t o t he accommodat i on of  t hei r  

choosi ng.   We concl ude t hat  LI RC' s t r eat ment  of  t he r easonabl e 

accommodat i on i ssue i s ent i t l ed t o gr eat  wei ght  def er ence.     

¶52 Thi s cour t  addr essed t he st andar d of  r evi ew gener al l y  

appl i cabl e t o r easonabl e accommodat i on det er mi nat i ons i n Cr yst al  

Lake Cheese Fact or y v.  LI RC,  2003 WI  106,  264 Wi s.  2d 200,  664 

N. W. 2d 651,  and Hut chi nson Technol ogy,  I nc.  v.  LI RC,  2004 WI  90,  

273 Wi s.  2d 394,  682 N. W. 2d 343.   I n Cr yst al  Lake,  t hi s cour t ,  

r el y i ng i n par t  on t he cour t  of  appeal s '  deci s i on i n Tar get  

St or es v.  LI RC,  217 Wi s.  2d 1,  13- 14,  576 N. W. 2d 545 ( Ct .  App.  

1998) ,  concl uded t hat  LI RC' s i nt er pr et at i on and appl i cat i on of  

r easonabl e accommodat i on was ent i t l ed t o gr eat  wei ght  def er ence.   

Cr yst al  Lake,  264 Wi s.  2d 200,  ¶¶29- 30.   The Cr yst al  Lake cour t  

r easoned t hat  gr eat  wei ght  def er ence was appr opr i at e because of  

t he exper t i se LI RC had devel oped af t er  havi ng " had many 

oppor t uni t i es t o addr ess t h[ e]  i ssue"  of  r easonabl e 

accommodat i on under  t he WFEA.   I d.    
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¶53 I n t he f ol l owi ng t er m,  t hi s cour t  appl i ed gr eat  wei ght  

def er ence i n anot her  r easonabl e accommodat i on deci s i on of  LI RC,  

st at i ng " [ o] ur  deci s i on i n Cr yst al  Lake makes i t  c l ear  t hat  

gr eat  wei ght  def er ence i s t he appr opr i at e st andar d of  r evi ew f or  

LI RC deci s i ons r egar di ng r easonabl e accommodat i on .  .  .  under  

t he WFEA. "   Hut chi nson,  273 Wi s.  2d 394,  ¶24 n. 9.   Fol l owi ng 

Cr yst al  Lake and Hut chi nson,  we concl ude LI RC' s r easonabl e 

accommodat i on det er mi nat i on i n t hi s case i s ent i t l ed t o gr eat  

wei ght  def er ence.   To t he r at i onal e expl ai ned i n Cr yst al  Lake 

and Hut chi nson,  we add onl y t hat  t he r easonabl eness of  an 

accommodat i on necessar i l y  depends upon t he f act s of  a gi ven 

case,  and i s t he sor t  of  det er mi nat i on f or  whi ch LI RC,  by v i r t ue 

of  i t s  exper i ence i n appl y i ng t he r el evant  l egal  pr i nci pl es t o a 

r ange of  di f f er ent  set s of  f act s,  has devel oped exper t i se 

mer i t i ng gr eat  wei ght  def er ence.   

 ¶54 St ought on ci t es no publ i shed case i n whi ch a Wi sconsi n 

cour t  has appl i ed de novo r evi ew t o a r easonabl e accommodat i on 

deci s i on of  LI RC.   Mor eover ,  we di sagr ee wi t h St ought on' s 

ar gument s f or  appl y i ng de novo r evi ew i n t hi s case.   Regar di ng 

t he f act  t hat  LI RC r eached a di f f er ent  concl usi on her e t han i n 

i t s f i r st  deci s i on,  we not e t hat  LI RC' s second deci s i on was 

i nf l uenced by t he cour t  of  appeal s '  deci s i on and or der  of  

r emand.   Mor e i mpor t ant l y,  and unl i ke LI RC' s t r eat ment  of  t he 

" because of "  quest i on,  LI RC appl i ed t he same l egal  st andar d f or  

r easonabl e accommodat i on t hat  i t  has appl i ed i n pr i or  cases.   

Fi nal l y,  f or  r easons di scussed l at er ,  we di sagr ee wi t h 
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St ought on' s ar gument  t hat  LI RC' s deci s i on v i ol at es t he r ul e t hat  

an empl oyee has no r i ght  t o pi ck hi s or  her  own accommodat i on.    

¶55 We t her ef or e concl ude t hat  gr eat  wei ght  def er ence i s 

t he pr oper  st andar d of  r evi ew her e.   Accor di ngl y,  " [ w] e wi l l  

uphol d LI RC' s i nt er pr et at i on of  [ t he]  st at ut e,  i f  i t  i s  

r easonabl e and compat i bl e wi t h t he pl ai n meani ng of  t he st at ut e 

even i f  anot her  i nt er pr et at i on may be mor e r easonabl e. "   

Hut chi nson,  273 Wi s.  2d 394,  ¶24.   

2 

¶56 I n addr essi ng t he r equi r ement  of  r easonabl e 

accommodat i on,  t hi s cour t  has r ecogni zed " t he i mpor t ant  r ol e 

t hat  management  pr er ogat i ves pl ay i n t he success of  a busi ness. "   

Hut chi nson,  273 Wi s.  2d 394,  ¶29.   As t hi s cour t  has expl ai ned,  

" a busi ness must  have t he r i ght  t o set  i t s  own empl oyment  r ul es 

t o encour age maxi mum pr oduct i v i t y, "  but  " such r ul es do not  exi st  

i n a vacuum,  [ and]  must  bend t o t he r equi r ement s of  t he WFEA. "   

I d.   To r easonabl y accommodat e an empl oyee wi t h a di sabi l i t y  

under  Wi s.  St at .  § 111. 34( 1) ( b) ,  an empl oyer  need onl y pr ovi de 

an accommodat i on t hat  i s r easonabl e under  t he c i r cumst ances,  

t hough i t  may not  be t he accommodat i on pr ef er r ed by t he 

empl oyee.   However ,  t hi s cour t  has al so descr i bed " t he WFEA [ as]  

' a r emedi al  st at ut e [ t hat ]  shoul d be br oadl y i nt er pr et ed t o 

r esol ve t he pr obl em i t  was desi gned t o addr ess, ' "  and has 

speci f i cal l y appl i ed t hi s pr i nci pl e when i nt er pr et i ng t he 

r easonabl e accommodat i on r equi r ement  of  § 111. 34( 1( b) .   See 

Cr yst al  Lake,  264 Wi s.  2d 200,  ¶46 ( c i t at i on omi t t ed) .    
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¶57 LI RC concl uded on t wo separ at e bases t hat  St ought on 

f ai l ed t o r easonabl y accommodat e Geen' s di sabi l i t y .   Fi r st ,  LI RC 

concl uded t hat  St ought on r ef used t o r easonabl y accommodat e Geen 

by f ai l i ng t o pr ovi de Geen wi t h t he 15 days r equi r ed under  i t s  

at t endance pol i cy t o submi t  a compl et ed FMLA f or m t o excuse hi s 

f i nal  di sabi l i t y- r el at ed absence.   Second,  LI RC concl uded t hat  

St ought on r ef used t o r easonabl y  accommodat e Geen by f ai l i ng t o 

ext end t o hi m " cl emency and f or bear ance"  by t empor ar i l y  

t ol er at i ng hi s di sabi l i t y- r el at ed absences whi l e t he medi cal  

i nt er vent i on t hat  had al r eady begun was al l owed t o t ake i t s 

cour se and event ual l y r esol ve t he pr obl em of  hi s absences.   We 

exami ne LI RC' s anal ysi s of  bot h t hese gr ounds i n t ur n.     

¶58 LI RC' s anal ysi s begi ns by addr essi ng t he r easonabl e 

accommodat i on quest i on i n t he t er ms set  f or t h i n t he r emand 

or der  of  t he cour t  of  appeal s,  " whet her  t he FMLA or  r egul at i ons 

enact ed t her eunder  af f ect  St ought on' s c l ai m t hat  i t  r easonabl y 

accommodat ed Geen' s di sabi l i t y ,  and i f  so,  how. "   Geen,  258 Wi s.  

2d 498,  ¶36.   I n Geen,  t he cour t  of  appeal s f ocused on 

St ought on' s f ai l ur e t o pr ovi de Geen wi t h 15 days t o submi t  a 

compl et ed FMLA f or m t o excuse hi s Januar y 24 absence,  whi ch i t  

concl uded " suggest s t hat  St ought on may not  have f ul l y compl i ed 

wi t h t he FMLA. "   I d. ,  ¶25.   LI RC r ead t he cour t  of  appeal s '  

opi ni on i n Geen t o ef f ect i vel y r ej ect  al l  of  St ought on' s 

ar gument s r egar di ng i t s f ai l ur e t o pr ovi de Geen wi t h 15 days t o 

submi t  t he FMLA f or m and i t s dut y t o r easonabl y accommodat e.   

See Geen,  258 Wi s.  2d 498,  ¶¶26- 30.   Based on t he l aw of  t he 

case doct r i ne,  and on LI RC' s i ndependent  concl usi on t hat  t he 
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cour t  of  appeal s '  anal ysi s was mor e per suasi ve t han St ought on' s,  

LI RC concl uded t hat  St ought on r ef used t o r easonabl y accommodat e 

Geen by f ai l i ng t o pr ovi de Geen wi t h 15 days t o submi t  t he FMLA 

f or m. 12   

¶59 St ought on cont ends t hat  LI RC' s deci s i on i mpr oper l y 

subst i t ut es Geen' s pr ef er r ed r easonabl e accommodat i on f or  t hat  

of f er ed by St ought on.   St ought on mai nt ai ns t hat  i t  r easonabl y 

accommodat ed Geen by per mi t t i ng hi m t o r emove t he " occur r ences"  

assessed f or  hi s ext ended absence f r om December  1996 t o ear l y 

Januar y 1997 and f or  Januar y 24 by pr ovi di ng hi m wi t h an FMLA 

f or m whi ch he coul d compl et e and submi t  t o avoi d bei ng assessed 

an " occur r ence. "   We di sagr ee and concl ude t hat  LI RC' s 

det er mi nat i on t hat  St ought on r ef used t o r easonabl y accommodat e 

Geen by f ai l i ng t o al l ow hi m suf f i c i ent  t i me t o submi t  

                                                 
12 Based upon t he cour t  of  appeal s '  anal ysi s of  t he FMLA i n 

Geen,  LI RC al so concl uded t hat  St ought on' s f ai l ur e t o pr ovi de 
Geen wi t h 15 days t o submi t  t he FMLA f or m was a v i ol at i on of  t he 
FMLA.   We do not  addr ess her e whet her  t hi s act i on v i ol at ed t he 
FMLA.   The 15- day r equi r ement  of  t he FMLA i s r el evant  t o our  
anal ysi s onl y t o t he ext ent  t hat  i t  was i ncor por at ed i nt o 
St ought on' s no- f aul t  at t endance pol i cy.   As such,  St ought on' s  
f ai l ur e t o adher e t o t hi s r equi r ement  of  i t s  pol i cy suppor t s t he 
r easonabl eness of  LI RC' s concl usi ons t hat  St ought on t er mi nat ed 
Geen because of  hi s di sabi l i t y  and t hat  St ought on r ef used t o 
r easonabl y accommodat e Geen.   Regar di ng t he r easonabl e 
accommodat i on anal ysi s,  we not e t hat  t her e i s not hi ng magi cal  
about  a 15- day r equi r ement  t hat  makes t hi s t i me per i od mor e 
r easonabl e t han anot her .   However ,  we concl ude under  t he f act s 
of  t hi s case t hat  LI RC' s concl us i on t hat  15 days t o submi t  t he 
document at i on was necessar y t o r easonabl y accommodat e Geen was 
r easonabl e.   We concl ude t hat  t he subst ant i ve pr ovi s i ons of  t he 
FMLA ar e not  r el evant  t o our  r evi ew of  LI RC' s deci s i on.  
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document at i on t o avoi d bei ng assessed an " occur r ence"  was 

r easonabl e.   

¶60 St ought on at t empt s t o conf l at e i t s t r eat ment  of  Geen' s 

December  1996 t o Januar y 1997 ext ended absence wi t h i t s 

t r eat ment  of  hi s f i nal  absence t hat  put  hi m over  t he number  

al l owed by St ought on' s at t endance pol i cy.   We not e t hat  Geen has 

not  chal l enged St ought on' s assessment  of  an " occur r ence"  f or  hi s  

ext ended absence f r om December  1996 t o ear l y Januar y 1997.   And 

i t  woul d appear  t hat  St ought on pr ovi ded Geen wi t h ampl e 

oppor t uni t y t o avoi d t hi s f i r s t  " occur r ence"  by submi t t i ng a 

compl et ed FMLA f or m,  but  Geen f ai l ed t o do so.    

¶61 St ought on t r eat ed t hi s f i r st  di sabi l i t y- r el at ed 

" occur r ence"  ver y di f f er ent l y t han t he second di sabi l i t y- r el at ed 

" occur r ence. "   Cont r ar y t o St ought on' s c l ai ms,  i t  di d not  

pr ovi de Geen wi t h suf f i c i ent  t i me t o submi t  a compl et ed FMLA 

f or m t o avoi d bei ng assessed an " occur r ence. "   St ought on 

t er mi nat ed Geen t wo days af t er  pr ovi di ng hi m wi t h i t s st andar d 

l et t er  i nf or mi ng hi m t hat  he had 15 days t o submi t  t he FMLA 

f or m.   Dr oessl er  i nf or med Geen t hat  he had t hr ee days t o submi t  

adequat e document at i on t o excuse t he absence,  even t hough Geen 

i nf or med her  t hat  he woul d be unabl e t o get  such document at i on 

f r om hi s doct or  f or  at  l east  a week.   On t hese undi sput ed f act s,  

we af f i r m LI RC' s det er mi nat i on t hat  St ought on r ef used t o 

r easonabl y accommodat e Geen by f ai l i ng t o gi ve hi m suf f i c i ent  

t i me t o submi t  document at i on t o avoi d bei ng assessed an 

" occur r ence. "    
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¶62 LI RC al so concl uded t hat  St ought on r ef used t o 

r easonabl y accommodat e Geen by f ai l i ng t o ext end t o hi m 

" cl emency and f or bear ance"  i n t he f or m of  t empor ar i l y  t ol er at i ng 

hi s absences whi l e t he medi cal  i nt er vent i on t hat  was al r eady 

under way had a chance t o r esol ve t he pr obl em of  hi s di sabi l i t y-

r el at ed absences.   LI RC hi ghl i ght ed t he cour t  of  appeal s '  

deci s i on i n Tar get  St or es.   Ther e,  t he empl oyee,  Cr i vel l o,  had 

sl eep apnea,  whi ch caused her  t o doze of f  at  wor k,  a v i ol at i on 

of  a company " l oaf i ng"  r ul e.   Af t er  sever al  somnol ent  i nci dent s,  

and shor t l y af t er  begi nni ng a new t r eat ment  f or  her  s l eep apnea,  

Cr i vel l o was t er mi nat ed.   Appl y i ng a gr eat  wei ght  st andar d of  

r evi ew,  t he cour t  of  appeal s  uphel d LI RC' s concl usi on t hat  

Tar get  St or es had f ai l ed t o r easonabl y accommodat e Cr i vel l o by 

not  exer ci s i ng " c l emency and f or bear ance"  i n i mmedi at el y 

di schar gi ng Cr i vel l o and not  al l owi ng suf f i c i ent  t i me t o per mi t  

t he medi cal  t r eat ment  t o addr ess t he pr obl em.   Tar get  St or es,  

217 Wi s.  2d at  17- 18.   The Tar get  St or es cour t  expl ai ned:    

LI RC' s i nt er pr et at i on of  " r easonabl e accommodat i on"  t o 
i ncl ude f or bear i ng f r om enf or ci ng t he l oaf i ng r ul e 
whi l e Cr i vel l o i s under goi ng t r eat ment  i s r easonabl e.  
Li ke a l eave of  absence,  f or bear ance f r om enf or ci ng 
t he l oaf i ng r ul e i s a t empor ar y accommodat i on t o 
per mi t  medi cal  t r eat ment  whi ch,  i f  successf ul ,  wi l l  
r emove t he di f f i cul t y i n per f or mi ng t he j ob- r el at ed 
r esponsi bi l i t y .  Whet her  ei t her  [ a l eave of  absence or  
f or bear ance f r om enf or ci ng an empl oyment  r ul e]  i s  a 
r easonabl e accommodat i on i n a gi ven case wi l l  depend 
on t he f act s and ci r cumst ances of  t hat  case.   

I d.  at  19.   The cour t  of  appeal s r ej ect ed Tar get  St or es'  

posi t i on t hat  " an accommodat i on i s r easonabl e onl y i f  i t  wi l l  
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i mmedi at el y r emove t he di f f i cul t y i n per f or mi ng j ob- r el at ed 

r esponsi bi l i t i es caused by t he handi cap. "   I d.  at  18.  

¶63 LI RC obser ved t hat  Tar get  St or es " was si mi l ar  i n many 

r espect s t o [ Geen' s]  case. "   Geen,  ERD No.  199700618 ( LI RC,  

Sept ember  12,  2003) .    

I n t hi s case,  Geen' s mi gr ai ne condi t i on was 
somet i mes causi ng hi m t o mi ss wor k.   However ,  as was 
t he case i n Tar get  St or es,  Geen' s pr obl em had onl y 
r ecent l y been di agnosed,  and he was st i l l  at  a f ai r l y  
ear l y st age of  t r eat i ng hi s di sor der .   As Cr i vel l o had 
been,  Geen was st i l l  wor ki ng wi t h physi c i ans t o 
det er mi ne ef f ect i ve medi cat i ons and t o adj ust  t hem.   
I t  was ent i r el y possi bl e,  t hat  devel opment  of  an 
appr opr i at e t r eat ment  r egi men woul d s i gni f i cant l y 
r educe or  even el i mi nat e t he pr obl em of  per i odi c 
absences due t o mi gr ai ne at t acks.       

I d.  at  pp.  18- 19.   LI RC not ed t hat  t hi s cour t  i n Cr yst al  Lake 

accept ed LI RC' s i nt er pr et at i on t hat  a r easonabl e accommodat i on 

di d not  necessar i l y  r equi r e t hat  an empl oyee be abl e t o per f or m 

al l  j ob- r el at ed dut i es,  onl y some or  most ,  and t hat  as l ong as 

t he empl oyee coul d per f or m some of  t he j ob dut i es,  modi f i cat i on 

of  t he dut i es coul d be a r easonabl e accommodat i on r equi r ed of  

t he empl oyer .   See Cr yst al  Lake,  264 Wi s.  2d 200,  ¶52.  

¶64 Appl y i ng gr eat  wei ght  def er ence t o t he second par t  of  

LI RC' s r easonabl e accommodat i on det er mi nat i on,  we concl ude t hat  

LI RC' s det er mi nat i on t hat  St ought on r ef used t o r easonabl y 

accommodat e by f ai l i ng t o ext end " c l emency and f or bear ance"  was 

al so r easonabl e.   

¶65 LI RC r easonabl y concl uded t hat  an empl oyer  shoul d 

exer ci se " c l emency and f or bear ance"  by not  i mmedi at el y 

t er mi nat i ng an empl oyee wher e,  as her e,  t he empl oyer  knows a 
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medi cal  i nt er vent i on i s al r eady under way t hat  has not  had t he 

chance t o t ake ef f ect  t o pot ent i al l y  r esol ve t he pr obl em of  t he 

empl oyee' s absences.  

¶66 LI RC' s concl usi on i s consi st ent  wi t h Wi s.  St at .  

§ 111. 34( 1) ( b) ,  and i s i n har mony wi t h bot h t he expr ess pur pose 

of  t he WFEA " t o encour age and f ost er  t o t he f ul l est  ext ent  

pr act i cabl e t he empl oyment  of  al l  pr oper l y qual i f i ed 

i ndi v i dual s"  r egar dl ess of  di sabi l i t y  or  ot her  pr ot ect ed st at us,  

and i t s di r ect i ve t hat  i t s pr ovi s i ons " be l i ber al l y const r ued 

f or  t he accompl i shment  of  t hi s pur pose. "   Wi s.  St at .  

§ 111. 31( 3) .    

 ¶67 As set  f or t h i n LI RC' s deci s i on,  " c l emency and 

f or bear ance"  i s not  an open- ended r equi r ement  mandat i ng t hat  an 

empl oyer  i ndef i ni t el y suspend i t s at t endance r equi r ement s f or  

t he di sabl ed empl oyee. 13  Such a mandat e woul d not  be a 

r easonabl e accommodat i on wi t hi n t he meani ng of  t he WFEA.   

Rat her ,  " c l emency and f or bear ance"  r equi r es t hat  an empl oyer  

" f or bear "  by t empor ar i l y  t ol er at i ng an empl oyee' s di sabi l i t y-

r el at ed absences under  c i r cumst ances si mi l ar  t o t hose pr esent ed 

                                                 
13 I n a deci s i on post - dat i ng t he deci s i on i n t hi s case,  LI RC 

made pr eci sel y t hi s poi nt ,  not i ng t hat  " an empl oyer  i s gener al l y 
not  r equi r ed t o i ndef i ni t el y suspend t he appl i cat i on of  a 
r easonabl e at t endance pol i cy t o accommodat e a di sabi l i t y . "   Sei l  
v.  Dai r y Far mer s of  Am. ,  ERD Case No.  200204104 ( LI RC,  August  
26,  2005) .   Ami cus Wi sconsi n Manuf act ur er s and Commer ce asser t s 
t hat  Sei l  demonst r at es t hat  LI RC' s deci s i on i n t hi s case i s 
cont r ar y t o est abl i shed pr ecedent .   Ami cus i s i ncor r ect .   Sei l  
i s  not  i nconsi st ent  wi t h LI RC' s hol di ng i n t hi s case,  whi ch does 
not  r equi r e " i ndef i ni t e"  suspensi on of  empl oyer  r ul es,  onl y 
t empor ar y " f or bear ance"  t o al l ow medi cal  i nt er vent i on t hat  i s 
al r eady under way t o have i t s i nt ended ef f ect .   
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i n t hi s case.   I t  r equi r es " a t empor ar y accommodat i on t o per mi t  

medi cal  t r eat ment  whi ch,  i f  successf ul ,  wi l l  r emove t he 

di f f i cul t y i n per f or mi ng t he j ob- r el at ed r esponsi bi l i t y . "   

Tar get  St or es,  217 Wi s.  2d at  19.   Her e,  wher e St ought on 

i mmedi at el y di schar ged Geen,  LI RC' s det er mi nat i on t hat  St ought on 

di d not  exer ci se " c l emency and f or bear ance"  i s r easonabl e.    

C 

 ¶68 Fi nal l y,  St ought on chal l enges t he r emedy or der ed by 

LI RC.   St ought on cont ends t hat  i f  t he " i n- par t "  t est  set  f or t h 

i n Hoel l  appl i es,  as we concl uded i t  does under  t he uni que f act s  

of  t hi s case,  supr a,  ¶48,  t he r emedy or der ed by LI RC,  

r ei nst at ement  and back pay,  was not  aut hor i zed by Hoel l .   We 

di sagr ee,  and concl ude t hat  LI RC pr oper l y exer ci sed i t s  

di scr et i on i n det er mi ni ng t he awar d based upon t he cor r ect  

i nt er pr et at i on of  t he WFEA and t he " i n- par t "  t est  as descr i bed 

i n Hoel l .    

 ¶69 Under  Wi s.  St at .  § 111. 39( 4) ( c) ,  LI RC ( or  DWD)  may 

awar d r ei nst at ement  and back pay.   I n gener al ,  LI RC ( or  DWD)  has 

t he di scr et i on t o awar d t o a pr evai l i ng compl ai nant  some or  al l  

of  t he r emedi es avai l abl e under  subchapt er  I I  of  Chapt er  111.   

Wi s.  St at .  § 111. 39( 4) ( c) .    

 ¶70 I n Hoel l ,  186 Wi s.  2d at  608- 11,  t he cour t  of  appeal s 

endor sed LI RC' s st at ement  of  t he r emedi es speci f i c  t o a " mi xed-

mot i ve"  case.   As not ed above,  when t he cour t  det er mi nes i n a 

" mi xed- mot i ve"  case t hat  t he t er mi nat i on woul d not  have occur r ed 

i n t he absence of  t he i mper mi ssi bl e mot i vat i ng f act or ,  LI RC has 

t he di scr et i on t o awar d some or  al l  of  t he f ol l owi ng r emedi es:   
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a cease and des i st  or der ,  r ei nst at ement ,  at t or ney' s f ees,  back 

pay and i nt er est .   I d.  at  609- 610.   Onl y when LI RC det er mi nes 

t hat  t he t er mi nat i on woul d have occur r ed even i n t he absence of  

t he i mper mi ssi bl e f act or  i s t he r emedy l i mi t ed t o a cease and 

desi st  or der  and at t or ney' s f ees.   I d.  

¶71 I n t hi s case,  LI RC expr essl y concl uded t hat  Geen woul d 

not  have been t er mi nat ed but  f or  hi s di sabi l i t y- r el at ed 

absences.   LI RC appar ent l y det er mi ned t hat  t he f ul l  scope of  

r emedi es was appr opr i at e her e.   We concl ude t hat  LI RC pr oper l y 

exer ci sed i t s di scr et i on i n maki ng t hi s det er mi nat i on based upon 

a cor r ect  appl i cat i on of  t he l egal  st andar d pr ovi ded i n Hoel l  

and t he WFEA. 14 

                                                 
14 The di ssent  l abel s LI RC' s awar d t o Geen of  back pay on 

hi s $9. 52/ hour  posi t i on " br eat ht aki ng"  whi l e f ai l i ng t o ment i on 
t hat  t he awar d i s of f set  by Geen' s i nt er i m ear ni ngs.   Di ssent ,  
¶106.   Under  LI RC' s or der ,  Geen' s awar d i s cal cul at ed by 
subt r act i ng hi s ear ni ngs f r om ot her  empl oyment  s i nce hi s  
t er mi nat i on and f r om any ot her  st at ut or y of f set s.   The amount  
payabl e t o Geen ( i f  any)  af t er  t hi s cal cul at i on i s subj ect  t o 
i nt er est  at  t he r at e of  12 per cent  s i mpl e.  

Addi t i onal l y,  t he di ssent  cal l s i t  " ast oni shi ng"  t hat  t hi s  
cour t  af f i r ms LI RC' s awar d t o Geen of  t he maxi mum r emedi es 
al l owed under  t he WFEA,  whi ch i t  c l ai ms ar e al l owed onl y i n 
" cases of  pur e i nvi di ous di scr i mi nat i on. "   Di ssent ,  ¶107.   Thi s  
case i nvol ves di scr i mi nat or y i nt ent  gi ven St ought on' s r ef usal  t o 
r easonabl y accommodat e Geen' s di sabi l i t y ,  and t he f ul l  
c i r cumst ances of  Geen' s t er mi nat i on,  whi ch need not  be r ecount ed 
her e.   As not ed ear l i er ,  Wi s.  St at .  § 111. 34( 1) ( b)  pr ovi des t hat  
i t  i s  di scr i mi nat i on based on di sabi l i t y  t o " [ r ] ef us[ e]  t o 
r easonabl y accommodat e an empl oyee' s or  pr ospect i ve empl oyee' s 
di sabi l i t y , "  unl ess t he empl oyer  can demonst r at e t hat  t he 
r easonabl e accommodat i on woul d pose an undue har dshi p on i t s 
busi ness.  
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I I I  

¶72 I n sum,  we concl ude a mor e r easonabl e basi s f or  LI RC' s 

deci s i on i s t hat  St ought on di d not  f ol l ow i t s own no- f aul t  

at t endance pol i cy i n t er mi nat i ng Geen when i t  f ai l ed t o pr ovi de 

hi m wi t h 15 days,  as al l owed under  t he pol i cy,  t o submi t  

document at i on t o avoi d bei ng assessed an " occur r ence. "   Because 

St ought on di d not  f ol l ow i t s own no- f aul t  at t endance pol i cy,  i t  

may not  c l ai m what ever  pr ot ect i on t hat  pol i cy may pr ovi de i n i t s 

t er mi nat i on of  Geen.   Thus,  LI RC' s concl usi on t hat  Geen was 

t er mi nat ed because of  hi s di sabi l i t y  i s  mor e r easonabl y gr ounded 

on t he ci r cumst ances sur r oundi ng t hat  t er mi nat i on.   Based on 

t hese ci r cumst ances as set  f or t h ear l i er  i n t hi s opi ni on,  we 

concl ude t hat  LI RC' s concl usi on t hat  St ought on t er mi nat ed Geen 

because of  hi s di sabi l i t y  was r easonabl e.   We t her ef or e do not  

addr ess t he i ssue of  whet her  a t er mi nat i on f or  exceedi ng t he 

maxi mum number  of  absences per mi t t ed under  a no- f aul t  at t endance 

pol i cy i s because of  di sabi l i t y  under  t he WFEA when some of  t he 

absences wer e caused by di sabi l i t y  and ot her s wer e not .  

¶73 We f ur t her  concl ude t hat  LI RC r easonabl y i nt er pr et ed 

and appl i ed t he WFEA i n det er mi ni ng t hat  St ought on f ai l ed t o 

r easonabl y accommodat e Geen.   Addi t i onal l y,  we concl ude t hat  i t s  

or der ed r emedy was r easonabl e.   Accor di ngl y,  we af f i r m.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶74 PATI ENCE D.  ROGGENSACK,  J. ,  di d not  par t i c i pat e.  
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¶75 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s case has 

been l i t i gat ed f or  year s,  at  gr eat  expense t o al l  par t i es,  

because i t  pr esent s a v i t al  quest i on f or  Wi sconsi n empl oyer s.   

The quest i on i s whet her  an empl oyer  may appl y a f aci al l y neut r al  

no- f aul t  at t endance pol i cy t o t er mi nat e an empl oyee,  wi t hout  

r i sk of  empl oyment  di scr i mi nat i on l i abi l i t y ,  when some of  t he 

empl oyee' s absences ar e caused by di sabi l i t y  but  most  ar e not .   

Mor e speci f i cal l y,  does an empl oyer  di scr i mi nat e " because of "  

di sabi l i t y  wi t hi n t he Wi sconsi n Fai r  Empl oyment  Act  when t he 

empl oyer  t er mi nat es an empl oyee under  t hese ci r cumst ances?  Does 

an empl oyer  r ef use t o r easonabl y accommodat e an empl oyee' s 

di sabi l i t y  wi t hi n t he meani ng of  Wi s.  St at .  § 111. 34( 1)  when t he 

empl oyer  pr omi ses t o di sr egar d di sabi l i t y  r el at ed absences i f  an 

empl oyee submi t s appr opr i at e f ami l y/ medi cal  l eave cer t i f i cat i on 

f or ms but  t he empl oyee f ai l s t o do so?   

¶76 The maj or i t y avoi ds answer i ng t hese i mpor t ant  

quest i ons——di r ect l y——and t hus abdi cat es i t s r ol e as t he st at e' s  

ul t i mat e pol i cy maki ng cour t .   But  i t  does pi ck a wi nner .  

¶77 To r ul e i n f avor  of  Dougl as Geen ( Geen) ,  however ,  

wi t hout  answer i ng any t ough quest i ons,  t he maj or i t y i s f or ced t o 

make a di sput ed f act ual  det er mi nat i on t hat  St ought on Tr ai l er s 

( St ought on)  v i ol at ed i t s own no- f aul t  at t endance pol i cy and t hen 

t o i nf use di scr i mi nat or y i nt ent  i nt o St ought on' s unr emar kabl e 

deci s i on t o t er mi nat e Geen.   The r esul t  of  al l  t hi s i s t o per mi t  

an empl oyee t o mi ss wor k,  c l ai m t hat  a key absence was based on 

di sabi l i t y ,  and escape any consequence even t hough he has never  
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pr oduced a s i ngl e pi ece of  medi cal  document at i on suppor t i ng t he 

r eason f or  t he cr i t i cal  absence.  

¶78 Because t he cour t ' s  handl i ng of  t hi s deci s i on i s a 

c l assi c exampl e of  addi ng i nsul t  t o i nj ur y,  I  r espect f ul l y 

di ssent .  

I  

¶79 Thi s case i nvol ves a c l ai m under  t he Wi sconsi n Fai r  

Empl oyment  Act  ( WFEA) .   The WFEA pr ohi bi t s an empl oyer  f r om 

t er mi nat i ng an empl oyee " because of "  " di sabi l i t y . "   

Wi s.  St at .  §§ 111. 321 and 111. 322( 1) .   Empl oyment  di scr i mi nat i on 

" because of "  di sabi l i t y  i ncl udes r ef usi ng t o " r easonabl y 

accommodat e"  an empl oyee' s di sabi l i t y  unl ess t he empl oyer  can 

demonst r at e t hat  t he accommodat i on woul d pose a har dshi p on t he 

empl oyer ' s pr ogr am,  ent er pr i se,  or  busi ness.   

Wi s.  St at .  § 111. 34( 1) ( b) .  

¶80 As t he Wi sconsi n Manuf act ur er s and Commer ce ( WMC)  

poi nt s out  i n i t s ami cus br i ef ,  t he pr esent  case r ai ses WFEA 

i ssues i n a cont ext  not  pr evi ousl y addr essed by t hi s cour t ——

absent eei sm.   WMC not es,  " Empl oyee absent eei sm di r ect l y af f ect s  

t he economi c v i abi l i t y  and compet i t i veness of  Wi sconsi n 

empl oyer s.  .  .  .   Accor di ng t o t he 2005 CCH Unschedul ed Absence 

Sur vey .  .  .  ,  t he aver age year l y cost  of  absent eei sm i n t he 

Uni t ed St at es i n 2005 was $660 per  empl oyee i n pai d,  

unpr oduct i ve t i me,  whi ch amount ed t o a f i nanci al  cost  of  over  $1 

mi l l i on per  year  f or  some l ar ger  empl oyer s. "   See 2005 CCH 

Unschedul ed Absence Sur vey.   I n addi t i on,  WMC expl ai ned t hat  

many Wi sconsi n empl oyer s ut i l i ze no- f aul t  at t endance pol i c i es,  
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ci t i ng a sur vey t hat  r epor t ed t hat  i n t he pr oduct i on,  

mai nt enance,  and ser vi ce ar eas,  60 per cent  of  empl oyer s wi t h 

mor e t han 500 uni oni zed empl oyees,  and 46. 8 per cent  of  empl oyer s 

wi t h mor e t han 500 non- uni oni zed empl oyees,  ut i l i zed no- f aul t  

at t endance pol i c i es.   See 2005/ 2006 Wi sconsi n & Nor t her n 

I l l i noi s Pol i c i es & Benef i t s Sur vey.  

¶81 Thi s case pr esent s an oppor t uni t y t o r esol ve sever al  

l egal  quest i ons r egar di ng absent eei sm and empl oyer s '  abi l i t y  t o 

use no- f aul t  at t endance pol i c i es under  t he WFEA.   Wi sconsi n 

empl oyer s expect  and need gui dance on t hese quest i ons.   I nst ead,  

t he maj or i t y l eaves t he quest i ons f or  anot her  day.    

¶82 By l eavi ng t hese quest i ons f or  anot her  day,  t he 

maj or i t y does not  di st ur b t he deci s i ons of  t he Labor  and 

I ndust r y Revi ew Commi ssi on ( LI RC)  and t he cour t  of  appeal s.   I t  

does not  r ever se t hei r  deci s i ons or  wi t hdr aw l anguage f r om t hem.   

I t  s i mpl y moves on.   By deci di ng t hi s case on a nar r ower  gr ound,  

t he maj or i t y has i nsi di ousl y r et ai ned LI RC' s deci s i on and t he 

cour t  of  appeal s '  deci s i on as pr ecedent  f or  t hose f ut ur e cases 

t hat  must  be deci ded on gr ounds br oader  t han t he ar t i f i c i al l y  

nar r ow gr ound used i n t hi s case.   When a f ut ur e case ar r i ves,  

t he cour t  of  appeal s wi l l  have no choi ce but  t o appl y i t s 

pr ecedent .   See Cook v.  Cook,  208 Wi s.  2d 166,  190,  560 

N. W. 2d 246 ( 1997)  ( st at i ng t hat  " t he cour t  of  appeal s may not  



No.   2004AP1550. dt p 

 

4 
 

over r ul e,  modi f y or  wi t hdr aw l anguage f r om a pr evi ousl y 

est abl i shed deci s i on of  t he cour t  of  appeal s" ) . 1   

¶83 Thus,  empl oyer s shoul d be war y of  appl y i ng t hei r  

f aci al l y neut r al  no- f aul t  at t endance pol i c i es t o t r eat  al l  

absences al i ke r egar dl ess of  t he r eason f or  t he absence.   

I r oni cal l y,  t r eat i ng al l  empl oyees al i ke does not  pr ot ect  

empl oyer s f r om l i abi l i t y  under  t he WFEA.   Rat her ,  equal  

t r eat ment  of  empl oyees l eads t o a f i ndi ng of  di scr i mi nat or y 

i nt ent  by empl oyer s i n adver se empl oyment  deci s i ons.    

¶84 Wi t h each new case,  Wi sconsi n seems det er mi ned t o 

v i ndi cat e t he comment at or  who wr ot e:  

For  year s,  t he empl oyment  l aw pur por t edl y ai med 
at  r equi r i ng empl oyer s t o t r eat  wor ker s neut r al l y and 
i mpar t i al l y  on t hei r  mer i t s,  al l  al i ke;  even 
af f i r mat i ve act i on was shaped i n accor d wi t h t hi s sor t  
of  of f i c i al l y  decl ar ed goal .   But  now di scr i mi nat i on 
i s qui et l y bei ng r edef i ned as t he f ai l ur e t o t r eat  
each empl oyee di f f er ent l y.   Nondi scr i mi nat i on r eal l y 
r equi r es t he most  subt l e and per vasi ve di scr i mi nat i on,  
or  so t he t heor y goes;  t r eat  al l  empl oyees al i ke,  and 
you' ve br oken t he l aw.    

Wal t er  Ol son,  The Excuse Fact or y 118 ( 1997) .    

I I  

¶85 The maj or i t y def ends i t s deci s i on- maki ng pr ocess by 

i nvoki ng t he pr i nci pl e t hat  t hi s cour t  " t ypi cal l y deci de[ s]  

cases on t he nar r owest  possi bl e gr ounds. "   See maj or i t y op. ,  ¶40 

( quot i ng Bar l and v.  Eau Cl ai r e Count y,  216 Wi s.  2d 560,  566 n. 2,  

                                                 
1 The cour t  of  appeal s '  deci s i on and LI RC' s second deci s i on 

ar e c i t ed i n Rose Ann Wasser man,  Wi sconsi n Empl oyment  Law 
§§ 14. 58,  14. 63 ( 2004 & Supp.  2007) ;  Rose Ann Wasser man,  A Gui de 
t o Wi sconsi n Empl oyment  Di scr i mi nat i on Law § 3. 31 ( Supp.  2007) ;  
30 Ment al  & Physi cal  Di sabi l i t y  Law Repor t er  678,  800 
( Sept . / Oct .  2006) .  
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575 N. W. 2d 671 ( 1998) ) .   However ,  t he maj or i t y t hen makes i t s 

own f act ual  det er mi nat i ons t o cr af t  a nar r ower  gr ound upon whi ch 

t o deci de t he case.   The maj or i t y f i nds t hat  St ought on vi ol at ed 

i t s no- f aul t  at t endance pol i cy when i t  f ai l ed t o pr ovi de Geen 

wi t h 15 days t o submi t  medi cal  document at i on bef or e i t  assessed 

an occur r ence agai nst  hi m.   Maj or i t y op. ,  ¶5.   Then i t  f i nds 

t hat ,  because St ought on vi ol at ed i t s no- f aul t  at t endance pol i cy,  

i t  i nt ent i onal l y di scr i mi nat ed agai nst  Geen when i t  t er mi nat ed 

hi m.   See maj or i t y op. ,  ¶49.    

¶86 Thi s cour t  i s  not  a f act - f i ndi ng or  er r or  cor r ect i ng 

cour t ,  see Cook,  208 Wi s.  2d at  188- 89;  Wur t z v.  Fl ei schman,  97 

Wi s.  2d 100,  107 n. 3,  293 N. W. 2d 155 ( 1980) ;  never t hel ess,  i n 

t hi s case,  t he maj or i t y det er mi nes f act s sua spont e.   Because 

t hi s case now t ur ns on speci f i c  f act s,  I  am compel l ed t o comment  

on t hem.  

I I I  

 ¶87 LI RC made t he f ol l owi ng f i ndi ngs of  f act  i n i t s second 

deci s i on i n t hi s case.   Geen v.  St ought on Tr ai l er s,  I nc. ,  ERD 

Case No.  199700618 ( LI RC,  Sept .  12,  2003) .   As of  Geen' s r et ur n 

t o wor k on Januar y 8,  1997,  Geen had accumul at ed a bal ance of  

5. 5 occur r ences.   Four - and- a- hal f  of  t hose occur r ences wer e not  

di sabi l i t y  r el at ed;  t he ot her  occur r ence was di sabi l i t y  r el at ed.   

Geen was assessed one occur r ence f or  a di sabi l i t y- r el at ed 

absence ( mi gr ai nes)  f r om December  12,  1996,  t o Januar y 7,  1997,  

because he never  r et ur ned t he Depar t ment  of  Labor  cer t i f i cat i on 

f or m r equi r ed t o est abl i sh t hat  hi s absence coul d qual i f y f or  

FMLA l eave.   St ought on,  however ,  di d qual i f y Geen' s absence as a 



No.   2004AP1550. dt p 

 

6 
 

medi cal  l eave and t her ef or e assessed hi m onl y one occur r ence f or  

t he ent i r e per i od.    

¶88 On Thur sday,  Januar y 23,  1997,  Geen t ook an excused 

vacat i on day.   On Fr i day,  Januar y 24,  1997,  t he day af t er  hi s 

vacat i on day,  Geen cal l ed St ought on bef or e t he st ar t  of  hi s 

shi f t  t o r epor t  t hat  he coul d not  wor k because he had a mi gr ai ne 

headache.   Geen al so cal l ed St ought on on Monday,  Januar y 27,  

1997,  t o r epor t  t hat  he coul d not  wor k because of  headaches.   On 

t he f ol l owi ng day,  Januar y 28,  2007,  Geen cal l ed St ought on t o 

r epor t  t hat  he was seei ng a phys i c i an t hat  day.   Geen r et ur ned 

t o wor k on Januar y 29,  1997,  and met  wi t h Tammy Dr oessl er  

( Dr oessl er )  i n t he human r esour ces of f i ce.   She handed Geen a 

st andar d l et t er  emphasi z i ng t he need t o pr ovi de St ought on wi t h 

medi cal  document at i on wi t hi n 15 days of  t he l et t er .   The next  

day,  Januar y 30,  1997,  Geen saw anot her  physi c i an who gave Geen 

a not e st at i ng t hat  Geen was bei ng eval uat ed f or  mi gr ai nes.   

Geen gave t he not e t o Dr oessl er  on t he same day,  but  Dr oessl er  

t ol d Geen t hat  he needed a physi c i an' s not e st at i ng t hat  he 

coul d r et ur n t o wor k wi t hout  r est r i ct i ons.   Geen obt ai ned a not e 

f r om hi s physi c i an t he f ol l owi ng day,  i ndi cat i ng t hat  he was 

r el eased f or  wor k wi t hout  r est r i ct i ons and t hat  he had been 

unabl e t o wor k on Januar y 27 and 28.   The not e di d not  i ndi cat e 

t hat  he had been unabl e t o wor k on Januar y 24,  1997.   Af t er  Geen 

gave Dr oessl er  t hi s not e on Januar y 31,  1997,  Dr oessl er  t ol d 

Geen t hat  he was bei ng di schar ged because hi s medi cal  

document at i on di d not  excuse hi m f or  Fr i day,  Januar y 24,  1997.   
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Thi s unexcused absence caused Geen t o accr ue an occur r ence f or  

t hat  dat e,  put t i ng hi m at  6. 5 occur r ences.    

¶89 At  t he t i me he was di schar ged,  Geen st at ed t hat  hi s 

doct or  needed addi t i onal  t i me t o eval uat e hi m bef or e he coul d 

br i ng i n mor e medi cal  document at i on.   Dr oessl er  t ol d Geen about  

hi s opt i on t o appeal  t o St ought on' s At t endance Revi ew Boar d 

( ARB) .   She t ol d Geen t hat  he had t hr ee days f r om t hat  dat e 

( Januar y 31)  t o wr i t e a l et t er  t o t he company' s ARB i n or der  t o 

t r y t o r ever se t he assessment  of  t he occur r ence.   She t ol d hi m 

he coul d submi t  medi cal  document at i on t o t he ARB.    

¶90 On Wednesday,  Febr uar y 5,  1997,  t he ARB r ecei ved 

Geen' s appeal  i n whi ch he st at ed t hat  he had been havi ng t r oubl e 

wi t h mi gr ai ne headaches,  was on medi ci ne f or  depr essi on,  had 

been seen by sever al  doct or s,  and was havi ng hi s pr i mar y 

physi c i an eval uat e hi s headaches.   Geen di d not  submi t  any 

medi cal  document at i on t o t he ARB wi t h hi s l et t er  of  appeal .   On 

Febr uar y 7,  1997,  Geen had a f ol l ow up exam wi t h hi s pr i mar y 

physi c i an.   Geen di d not  submi t  any document at i on t o t he ARB 

about  hi s Febr uar y 7 v i s i t  wi t h hi s pr i mar y physi c i an,  nor  di d 

he ask hi s pr i mar y physi c i an at  t hat  t i me t o compl et e t he f or m 

necessar y t o est abl i sh t hat  hi s absences qual i f i ed f or  FMLA 

l eave.   Geen di d not  submi t  any such i nf or mat i on t o t he ARB or  

anyone el se at  St ought on,  at  any t i me t her eaf t er .    

¶91 On Febr uar y 21,  1997 ( mor e t han 15 days af t er  

Dr oessl er  i nf or med Geen of  t he need t o submi t  medi cal  

document at i on) ,  t he ARB r ej ect ed Geen' s appeal .   The ARB 

r ej ect ed Geen' s appeal  because St ought on had mi st akenl y bel i eved 
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t hat  Geen had been absent  wi t hout  not i ce or  excuse on Januar y 

23,  1997,  t he day t hat  Geen t ook f or  vacat i on.    

¶92 I n hi s f i ndi ngs of  f act ,  t he Admi ni st r at i ve Law Judge 

quot ed f r om t he ARB' s memo t o Geen,  " The At t endance Revi ew Boar d 

r evi ewed your  i nqui r y r egar di ng t he occur r ence you r ecei ved f or  

your  absences begi nni ng on Januar y 23,  1997.   On Januar y 23,  

1997,  you di dn' t  cal l  i n or  br i ng i n medi cal  document at i on 

excusi ng you on t hat  day.   Your  absence on Thur sday put s you at  

6[ . 5]  occur r ences. "    

I V 

¶93 Based on t hese f act s,  t he maj or i t y f i nds t hat  

St ought on vi ol at ed i t s no- f aul t  at t endance pol i cy by not  gi v i ng 

Geen 15 days t o submi t  medi cal  document at i on bef or e i t  assessed 

an occur r ence agai nst  hi m.   Fr om t hat  f i ndi ng,  t he maj or i t y 

l eaps t o t he det er mi nat i on——al t hough not  expl i c i t l y  st at i ng so——

t hat ,  because St ought on vi ol at ed i t s no- f aul t  at t endance pol i cy,  

St ought on i nt ent i onal l y di scr i mi nat ed agai nst  Geen when i t  

t er mi nat ed hi m.   See maj or i t y op. ,  ¶48 ( st at i ng,  " Because 

St ought on di d not  t er mi nat e Geen by pr oper  appl i cat i on of  i t s  

no- f aul t  at t endance pol i cy,  i t s  ar gument  f or  pr ecl udi ng t he 

appl i cat i on of  t he i n- par t  t est  must  f ai l . " ) . 2  Bot h of  t hese 

det er mi nat i ons ar e wi t hout  mer i t .  

¶94 Fi r st ,  LI RC never  f ound and t he f act s do not  show t hat  

St ought on vi ol at ed i t s no- f aul t  at t endance pol i cy.   Dr oessl er ' s  

not e t o Geen i ndi cat ed t hat  he had 15 days t o submi t  medi cal  

                                                 
2 St ought on ar gued t hat  t he i n- par t  t est  di d not  appl y i n 

t hi s case because t he i n- par t  t est  r equi r es a f i ndi ng of  
di scr i mi nat or y i nt ent .   
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document at i on i n or der  t o cont i nue on medi cal  l eave.   When Geen 

submi t t ed such medi cal  document at i on on Januar y 31——j ust i f y i ng 

hi s absences on Januar y 27 and 28——he f ai l ed t o j ust i f y hi s 

absence on Januar y 24.   Fr om t hat  poi nt  on,  St ought on was not  

r equi r ed t o bel i eve t hat  Geen' s absence on Januar y 24 was 

di sabi l i t y  r el at ed.   Unl i ke some di sabi l i t i es,  mi gr ai ne 

headaches ar e not  v i s i bl y evi dent .   I n addi t i on,  mi gr ai ne 

headaches ar e not  al ways per manent ——t hey come and go.   Wi t hout  

medi cal  document at i on j ust i f y i ng hi s absence on Januar y 24 ( t he 

day af t er  a vacat i on day) ,  St ought on coul d have bel i eved t hat  i t  

was assessi ng an occur r ence agai nst  Geen f or  a non- di sabi l i t y  

r el at ed unexcused absence.   When an empl oyee i s absent  f or  a 

non- di sabi l i t y  r el at ed r eason,  St ought on' s pol i cy does not  

r equi r e wai t i ng 15 days bef or e i t  assesses an occur r ence agai nst  

an empl oyee.   Per haps St ought on was si mpl y f ol l owi ng i t s pol i cy 

of  assessi ng one occur r ence f or  a non- di sabi l i t y  r el at ed,  

unexcused absence. 3 

                                                 
3 I n i t s f i ndi ngs of  f act ,  LI RC t r i v i al i zes Geen' s f ai l ur e 

t o t ur n i n medi cal  document at i on j ust i f y i ng hi s absence on 
Januar y 24.   I nst ead of  acknowl edgi ng t hat  Geen' s f ai l ur e t o 
t ur n i n medi cal  document at i on f or  Januar y 24 j ust i f i ed t he 
assessment  of  an occur r ence under  St ought on' s no- f aul t  
at t endance pol i cy,  LI RC si mpl y sur mi ses t hat ,  even i f  Geen had 
t ur ned i n medi cal  document at i on f or  Januar y 24,  St ought on woul d 
st i l l  have assessed an occur r ence agai nst  Geen f or  t he per i od of  
Januar y 24,  27,  and 28.   That  f i ndi ng i s pur el y specul at i ve.   I f  
Geen had t ur ned i n pr oper  medi cal  document at i on f or  Januar y 24 
j ust i f y i ng hi s absence as di sabi l i t y  r el at ed,  per haps St ought on 
woul d have cont i nued t o wai t  f or  Geen t o submi t  t he FMLA f or m 
and per haps St ought on woul d have consi der ed combi ni ng t hi s l at er  
per i od of  absence wi t h hi s pr evi ous per i od of  absence f r om 
December  1996 t o ear l y Januar y 1997.    
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¶95 Second,  al t hough Dr oessl er ' s not e i nf or med Geen t hat  

he had 15 days t o submi t  medi cal  document at i on,  i t  di d not  

pi npoi nt  when St ought on ul t i mat el y assesses occur r ences agai nst  

empl oyees.   Dr oessl er  t est i f i ed t hat  on many occasi ons St ought on 

woul d assess an occur r ence agai nst  an empl oyee,  but  once t he 

empl oyee t ur ned i n t he pr oper  medi cal  f or m,  St ought on woul d 

r emove t he occur r ence f r om t he empl oyee' s r ecor d.    

¶96 Thi r d,  t he maj or i t y t r eat s Januar y 31 as t he of f i c i al  

di schar ge dat e wi t hout  acknowl edgi ng t hat  Geen' s di schar ge on 

Januar y 31,  1997,  was r ever si bl e upon Geen' s submi t t al  of  t he 

pr oper  FMLA f or m.   St ought on' s di schar ge of  Geen became f i nal  on 

Febr uar y 21,  1997,  mor e t han 15 days af t er  St ought on advi sed 

Geen t o submi t  medi cal  document at i on.   The maj or i t y does not  

acknowl edge t hat ,  i f  Geen had t ur ned i n t he FMLA f or m dur i ng hi s  

appeal  t o t he ARB,  bot h t he FMLA and St ought on' s at t endance 

pol i cy woul d have r equi r ed St ought on t o r ever se t he occur r ence 

agai nst  Geen.   By r ef usi ng t o acknowl edge t hat  Geen' s di schar ge 

on Januar y 31,  1997,  was not  f i nal  but  was cont i ngent  upon 

Geen' s submi t t al  of  FMLA document at i on,  t he maj or i t y i mpl i es,  

wi t hout  pr ovi di ng any j ust i f i cat i on,  t hat  St ought on di d not  

compl y wi t h t he FMLA.    

¶97 Mor e di st ur bi ng t han t he maj or i t y ' s f act ual  

det er mi nat i on t hat  St ought on vi ol at ed i t s no- f aul t  at t endance 

pol i cy i s t he maj or i t y ' s det er mi nat i on t hat ,  because St ought on 

vi ol at ed i t s no- f aul t  at t endance pol i cy,  i t  i nt ent i onal l y 

di scr i mi nat ed agai nst  Geen when i t  t er mi nat ed hi m.   See maj or i t y 

op. ,  ¶49.   Once agai n,  t he maj or i t y makes a f act ual  
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det er mi nat i on——t hi s t i me i n di r ect  cont r adi ct i on of  some of  

LI RC' s pr evi ous f i ndi ngs.    

¶98 I n i t s f i r st  deci s i on,  LI RC expl i c i t l y  st at ed t hat  

t hi s case di d not  " i nvol ve[ ]  bad i nt ent  and i nvi di ous 

di scr i mi nat i on because of  host i l i t y  t owar ds [ Geen]  because of  

hi s di sabi l i t y . "   Geen v.  St ought on Tr ai l er s,  I nc. ,  ERD Case No.  

199700618 ( LI RC,  Aug.  31,  2000) .   LI RC not ed t hat  t he 

Admi ni st r at i ve Law Judge " di d not  make any f i ndi ngs of  f act  

consi st ent  wi t h [ Geen' s]  t heor y of  i nvi di ous di scr i mi nat i on. "   

I d.   LI RC added t hat  i t  di d " not  bel i eve t hat  t her e i s 

subst ant i al  evi dence suppor t i ng a concl usi on t hat  St ought on was 

mot i vat ed by bi as agai nst  Geen because of  hi s di sabi l i t y . "   I d.  

¶99 Not abl y,  t her e has never  been a f act ual  f i ndi ng of  

di scr i mi nat or y i nt ent  on t he par t  of  St ought on——unt i l  t he 

maj or i t y sai d so.   Al t hough LI RC event ual l y r ever sed i t s pr i or  

deci s i on,  i t  never  comment ed on or  i nval i dat ed i t s concl usi on 

t hat  St ought on l acked di scr i mi nat or y i nt ent .   On appeal ,  Geen 

di d not  ar gue t hat  St ought on had di scr i mi nat or y i nt ent .   Rat her ,  

Geen ar gued,  and t he cour t  of  appeal s f ound,  t hat  t he Hoel l 4 i n-

par t  ( mi xed mot i ve)  t est  di d not  r equi r e a f i ndi ng of  

di scr i mi nat or y i nt ent .   See St ought on Tr ai l er s,  I nc.  v.  LI RC,  

2006 WI  App 157,  ¶33,  295 Wi s.  2d 750,  721 N. W. 2d 102.    

                                                 
4 Hoel l  v.  LI RC,  186 Wi s.  2d 603,  522 N. W. 2d 234 ( Ct .  App.  

1994) .  
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¶100 Thi s cour t  was supposed t o c l ar i f y whet her  t he i n- par t  

t est  r equi r es di scr i mi nat or y i nt ent 5 and t o det er mi ne whet her  t he 

i n- par t  t est  woul d be appr opr i at e i n cases wher e an empl oyer  

ut i l i zes i t s no- f aul t  at t endance pol i cy t o t er mi nat e an empl oyee 

when some of  t he empl oyee' s absences ar e di sabi l i t y  r el at ed and 

ot her s ar e not .   The maj or i t y chooses not  t o addr ess t hi s i ssue,  

t hus l eavi ng as pr ecedent  t he cour t  of  appeal s'  deci s i on t hat  

di scr i mi nat or y i nt ent  i s not  r equi r ed under  t he i n- par t  t est  and 

t hat  t he i n- par t  t est  i s  appr opr i at e t o appl y i n cases i nvol v i ng 

t er mi nat i on under  a no- f aul t  at t endance pol i cy.    

¶101 By avoi di ng t hi s i ssue and si mpl y i nf usi ng 

di scr i mi nat or y i nt ent  i nt o St ought on' s t er mi nat i on deci s i on,  t he 

maj or i t y i s abl e t o avoi d Geen' s ar gument  t hat  t hi s case i s 

r eal l y a di spar at e i mpact  case. 6  At  or al  ar gument ,  whi l e 

cont i nui ng wi t h hi s posi t i on t hat  di scr i mi nat or y  i nt ent  i s not  

r equi r ed under  t he i n- par t  t est ,  Geen ar gued t hat  t hi s case was 

                                                 
5 See St at e Dep' t  of  Empl oyment  Rel at i ons v.  WERC,  122 

Wi s.  2d 132,  142,  361 N. W. 2d 660 ( 1985)  ( st at i ng,  " A vi ol at i on 
of  SERLA i s not  est abl i shed by mer el y pr ovi ng t he pr esence of  
pr ot ect ed concer t ed act i v i t y.   The empl oyee must  show t hat  t he 
empl oyer  was mot i vat ed,  at  l east  i n par t ,  by ant i - uni on 
host i l i t y . " ) ;  Hoel l ,  186 Wi s.  2d at  614 ( st at i ng,  " The quest i on 
of  an empl oyer ' s mot i vat i on pr esent s a quest i on of  ul t i mat e 
f act . " ) ;  Raci ne Uni f i ed Sch.  Di st .  v.  LI RC,  164 Wi s.  2d 567,  
597,  476 N. W. 2d 707 ( Ct .  App.  1991)  ( st at i ng t hat  t he i n- par t  
t est  does not  appl y t o di spar at e i mpact  c l ai ms,  wher e a f i ndi ng 
of  di scr i mi nat or y i nt ent  i s not  r equi r ed) .  

6 " Wi sconsi n l aw r ecogni zes t wo t heor i es of  empl oyment  
di scr i mi nat i on——t he di spar at e i mpact  t heor y and t he di spar at e 
t r eat ment  t heor y. "   Raci ne Uni f i ed Sch.  Di st . ,  164 Wi s.  2d at  
594.  
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a di spar at e i mpact  case. 7  Geen i s cor r ect  t hat  under  a di spar at e 

i mpact  t heor y,  di scr i mi nat or y i nt ent  i s not  r equi r ed.   See 

Raci ne Uni f i ed Sch.  Di st .  v.  LI RC,  164 Wi s.  2d 567,  595,  476 

N. W. 2d 707 ( Ct .  App.  1991) .   However ,  t he i n- par t  t est  does not  

appl y t o di spar at e i mpact  c l ai ms.   I d.  at  597.   Fur t her mor e,  

al t hough a pl ai nt i f f  need not  pr ove di scr i mi nat or y i nt ent  under  

a di spar at e i mpact  c l ai m,  t he pl ai nt i f f  must  pr ovi de " st at i st i cs  

showi ng,  or  al l owi ng a r el i abl e deduct i on, "  of  an adver se 

di spar at e i mpact  on a pr ot ect ed gr oup.   See Raci ne Uni f i ed Sch.  

Di st . ,  164 Wi s.  2d at  598;  Kaczmar ek v.  Ci t y of  St evens Poi nt ,  

ERD Case No.  200200370 ( LI RC,  Aug.  12.  2003) .   Geen di d not  

pr ovi de such st at i st i cs;  t her ef or e,  he had t he bur den of  pr ovi ng 

di scr i mi nat or y i nt ent .   Up unt i l  t he maj or i t y sai d so,  Geen had 

not  met  t hi s bur den.    

¶102 The maj or i t y i s i n no posi t i on t o make t hi s f act ual  

det er mi nat i on,  especi al l y when r easonabl e i nf er ences f avor  a 

f i ndi ng t hat  St ought on l acked di scr i mi nat or y i nt ent .   Fi r st ,  

LI RC f ound no bad i nt ent  or  i nvi di ous di scr i mi nat i on on t he par t  

of  St ought on.   Second,  St ought on t er mi nat ed Geen wi t hout  ever  

bei ng pr ovi ded one pi ece of  medi cal  document at i on j ust i f y i ng 

Geen' s absence on Januar y 24.   St ought on coul d have t hought  i t  

was t er mi nat i ng Geen because of  an unexcused,  non- di sabi l i t y 

                                                 
7 Geen' s ar gument  i s i nsi ght f ul  because t he f act s of  t hi s 

case do mor e l ogi cal l y appl y t o a di spar at e i mpact  t heor y.   " The 
di spar at e i mpact  t heor y i s i nvoked t o at t ack f aci al l y neut r al  
pol i c i es whi ch,  al t hough appl i ed evenl y,  i mpact  mor e heavi l y on 
a pr ot ect ed gr oup. "   Raci ne Uni f i ed Sch.  Di st .  v.  LI RC,  164 
Wi s.  2d 567,  595,  476 N. W. 2d 707 ( Ct .  App.  1991) .   A no- f aul t  
at t endance pol i cy i s a f aci al l y neut r al  pol i cy.    
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r el at ed absence.   Thi r d,  t he ARB r ej ect ed Geen' s appeal  not  

because of  any al l eged di sabi l i t y  r el at ed absence but  because of  

i t s  mi st aken bel i ef  t hat  Geen had t aken an unexcused absence,  

r at her  t han an excused vacat i on day,  on Januar y 23.   These f act s  

suppor t  a r easonabl e i nf er ence t hat  St ought on di d not  

i nt ent i onal l y di scr i mi nat e agai nst  Geen when i t  t er mi nat ed hi m.    

V 

¶103 Af t er  maki ng t hese f act ual  det er mi nat i ons and hol di ng 

t hat  St ought on t er mi nat ed Geen because of  di sabi l i t y ,  t he 

maj or i t y det er mi nes t hat  St ought on di d not  r easonabl y 

accommodat e Geen.   The maj or i t y r eaches t wo cont r adi ct or y 

concl usi ons.   Fi r st ,  t he maj or i t y concl udes t hat  St ought on di d 

not  r easonabl y accommodat e Geen because i t  f ai l ed t o gi ve hi m 

suf f i c i ent  t i me t o submi t  document at i on t o avoi d bei ng assessed 

an occur r ence.   Maj or i t y op. ,  ¶59.   The maj or i t y cont i nues,  

however ,  and concl udes t hat  St ought on di d not  r easonabl y  

accommodat e Geen because i t  f ai l ed t o ext end " c l emency and 

f or bear ance"  by t empor ar i l y  suspendi ng i t s at t endance 

r equi r ement s f or  Geen.   Maj or i t y op. ,  ¶64.   Thus,  under  t he 

maj or i t y ’ s second concl usi on,  even i f  t he maj or i t y had f ound 

t hat  St ought on had gi ven Geen 15 days t o submi t  t he medi cal  

document at i on bef or e i t  t er mi nat ed hi m,  St ought on woul d st i l l  

have f ai l ed t o r easonabl y accommodat e Geen.   The maj or i t y 

t her ef or e r equi r es an empl oyer  t o suspend i t s at t endance 

r equi r ement s even i f  an empl oyee f ai l s t o submi t  medi cal  

document at i on conf i r mi ng t hat  hi s absence was di sabi l i t y  

r el at ed.    
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¶104 The maj or i t y ’ s f i r st  concl usi on——t hat  St ought on di d 

not  r easonabl y accommodat e Geen because i t  f ai l ed t o gi ve hi m 15 

days t o submi t  medi cal  document at i on——i s wi t hout  mer i t .   Geen 

had oppor t uni t i es t o t ur n i n t he FMLA f or m whi l e t he ARB was 

consi der i ng hi s appeal . 8  Even af t er  Geen vi s i t ed hi s pr i mar y 

physi c i an dur i ng t he appeal  t o t he ARB,  Geen nei t her  asked t he 

physi c i an t o f i l l  out  t he FMLA f or m nor  asked t he physi c i an f or  

medi cal  document at i on concer ni ng hi s Januar y 24 absence.   To 

t hi s day,  St ought on has never  r ecei ved any medi cal  document at i on 

j ust i f y i ng hi s absence on Fr i day,  Januar y 24 ( t he day af t er  hi s 

vacat i on day) .   St ought on gave Geen ampl e oppor t uni t y t o have 

hi s occur r ence r ever sed,  but  Geen di d not  t ake advant age of  i t .   

Thus,  St ought on shoul d not  be penal i zed f or  i t s empl oyee’ s 

f ai l ur e t o pr ovi de FMLA document at i on.    

¶105 The maj or i t y ’ s second concl usi on——t hat  St ought on di d 

not  r easonabl y accommodat e Geen because i t  f ai l ed t o exer ci se 

" c l emency and f or bear ance" ——i s al so wi t hout  mer i t .   The 

maj or i t y ’ s concl usi on conf l i c t s wi t h t he set t l ed pr i nci pl e t hat  

                                                 
8 The maj or i t y mi schar act er i zes LI RC' s f i ndi ng when i t  

st at es t hat  " Dr oessl er  i nf or med Geen t hat  he had t hr ee days t o 
submi t  adequat e document at i on t o excuse t he absence. "   Maj or i t y 
op. ,  ¶61.   Rat her ,  LI RC st at ed t hat  " Dr oessl er  t ol d [ Geen]  t hat  
he had t hr ee wor ki ng days f r om t hat  dat e ( Januar y 31)  t o wr i t e a 
l et t er  t o t he company' s At t endance Revi ew Boar d i n or der  t o t r y 
t o r ever se t he assessment  of  t he occur r ence.   She t ol d hi m he 
coul d submi t  medi cal  document at i on t o t he Boar d. "   ( Emphasi s 
added. )  

LI RC never  f ound t hat  Dr oessl er  t ol d Geen t hat  he had onl y 
t hr ee days t o submi t  medi cal  document at i on.   I n f act ,  t he 
par t i es di sput ed whet her  Dr oessl er  t ol d Geen at  t hat  t i me t hat  
he coul d t ur n i n t he FMLA f or m wi t hi n 15 days t o r emove t he 
occur r ence and make t he " whol e t hi ng go[ ]  away. "    
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wher e " an empl oyer  of f er s an accommodat i on whi ch ef f ect i vel y 

el i mi nat es t he conf l i c t  bet ween t he [ di sabl ed]  empl oyee’ s 

abi l i t i es and t he j ob r equi r ement s,  and whi ch r easonabl y  

pr eser ves t he af f ect ed empl oyee’ s empl oyment  st at us,  t he 

accommodat i on r equi r ement  i s sat i sf i ed. "   Nor t on v.  Ci t y of  

Kenosha,  ERD Case No.  9052433 ( LI RC,  May 21,  1993) ;  Owen v.  Am.  

Packagi ng Co. ,  ERD Case No.  8920686 ( LI RC,  Aug.  31,  1990) .   I n 

t hi s case,  St ought on of f er ed an accommodat i on t o el i mi nat e any 

conf l i c t  by gi v i ng Geen t he oppor t uni t y t o submi t  FMLA 

document at i on t o avoi d an occur r ence under  t he no- f aul t  

at t endance pol i cy.   I n essence,  St ought on woul d have exer ci sed 

cl emency and f or bear ance by not  assessi ng Geen a di sabi l i t y  

r el at ed occur r ence i f  Geen had onl y pr ovi ded i t  wi t h pr oper  FMLA 

document at i on.   The maj or i t y concl udes,  however ,  t hat  St ought on 

shoul d have exer ci sed cl emency and f or bear ance wi t hout  t he 

empl oyee ever  havi ng t o pr ovi de t he empl oyer  wi t h any medi cal  

document at i on j ust i f y i ng hi s absence.   Empl oyer s must  now t ake 

empl oyees at  t hei r  wor d r egar di ng di sabi l i t y  r el at ed absences.   

That  i s unr easonabl e accommodat i on.    

VI  

¶106 I n f i ndi ng t hat  St ought on t er mi nat ed Geen because of  

di sabi l i t y  and f ai l ed t o r easonabl y accommodat e hi m,  t he 

maj or i t y af f i r ms LI RC’ s concl us i on t hat  al l  of  t he f ol l owi ng 

r emedi es ar e appr opr i at e:  a cease and desi st  or der ,  

r ei nst at ement ,  at t or ney' s f ees,  back pay and i nt er est .   Maj or i t y  

op. ,  ¶70.   As a r esul t ,  St ought on must  pay Geen t he sum he woul d 

have ear ned as an empl oyee f r om t he dat e of  hi s di schar ge unt i l  
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Geen r esumes empl oyment  wi t h St ought on or  woul d r esume 

empl oyment  wi t h St ought on but  f or  Geen' s r ef usal  of  a val i d 

of f er  of  a subst ant i al l y  equi val ent  posi t i on.   The amount  

payabl e t o Geen i s al so i ncr eased by i nt er est  at  t he r at e of  12 

per cent  s i mpl e.   Geen was t er mi nat ed i n ear l y 1997,  over  10 

year s ago.   At  t hat  t i me,  he was maki ng $9. 52 an hour .   Thi s i s 

a br eat ht aki ng penal t y.  

¶107 The maj or i t y uphol ds LI RC’ s awar d af t er  f i ndi ng 

di scr i mi nat or y i nt ent  and t hus cr af t i ng a way t o appl y Hoel l ’ s  

i n- par t  t est .   What  i s ast oni shi ng i s t hat  t he maj or i t y awar ds 

Geen t he maxi mum r emedi es al l owed under  t he WFEA f or  cases of  

pur e i nvi di ous di scr i mi nat i on.    

VI I  

¶108 Because t he maj or i t y avoi ds deci di ng t he r eal  i ssue 

pr esent ed i n t hi s case and does so by cr af t i ng a nar r ower  gr ound 

upon whi ch t o deci de t he case,  I  r espect f ul l y di ssent .    

¶109 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

j oi ns t hi s di ssent .  
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